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(1) JUDGE SIPPEL: All right. Then again, as I've
(2) Indicated in my order to go back to lhat, I really want
(3) counsel to be working on this - I mean, try and work this
14) through as best you can before having to come to me with
IS) motions. Maybe after seeing the - after they see the
(6) ,ndex, I'm hoping that there's going to be some obvious
(7' types 01 documents that are just not gOing to, you know - --
s' there's not gOing to be any fight over.

(9\ MR. SPITZER' Well, Your Honor, I - again, I'm -
1,1 0-, Mr. Beckner and I tend to disagree on some of these matters
(1 I, But With respecllo the assertion of priVilege, I don'!
(12) think that there is any question about the legillmacy 01 the
[13\ assertion of privilege here. I mean, this is a law firm and
114' these are documents generated by lawyers.
115: JUDGE SIPPEL: I understand that. I'm talking­
(16) I'm saying-
(17' MR. SPITZER: It's not third party documents
;la', JUDGE SIPPEL: No, I understand that. But I'm
(19l saying that putting that aside, I mean, there's going to be
1201 certain documents if it's - if it's lust simply - and thiS
1211 IS very important [understand But I mean, If It'S simply
1~2[ eXchanges of theones between anorn'lys Willie working on the
,2J[ case, I don', want to spend any lime haVing to get In10
,:4 Ihat It's a question 01 the docGments that were seen O(
:::._s_-':l.sed_bY the .eeople at Liberty who were_?91~1~~~_
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1\ So anyway, Ihats pOint number one Now,
iZ) secondly. with respect to discovery update. who can ';JIve me
J) some information on the discovery update" I guess Mr.

'4) Spit1er probably -
5) MR. SPITZER: Sure. Absolutely, Your Honor I

is) guess there are two issues that merit attention. First,
'7) there was the question of phone memoranda from Mike
8) Lemphuel. And as I think Mr. Lemphuel testified In his
9) deposition, there are no such formal memoranda. We have

'~O) gone through the totality of the records once again. There
[11\ simply are not ar'\Y documents that are memos of Mike Lemphuel
1'<) to the file saying I had a conversation with Jae Smith at
1-31 Liberty with respect to this issue They Simply do no!
1'.1) exist.
• 5) There are - and again, I say this Without waiving

I' 6) any privileges - one or two memoranda that Mike Lemphuel
:,n has to the file that recount conversations that he had With
(18) folks at Gettysburg. I think there's one, actually. I'm
(19) not sure if there is another - which again I'm not in the
120) position to make irrelevance determination for you, cut it's
1,21) simply not pertinent to anything in this litigation. But
(22) there is one such memorandum, one suen memorandum. Butt
(23) has nothing to do with a conversation with anybody at
:H) Liberty. So that was the first inqUiry - the speCific
~~lry that you had made, I believe.
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in With respect to a privilege log, we can have that
(2\ done by Monday. We've gone lI'Irough all the documents: we
iJI have sorted through them; we are generating a privilege log
1<\ and we will produce it on Monday.
is) JUDGE SIPPEL All right. How extensive is thaI
(6) log going to be? Can you antiCipate -
17) MR. SPITZER: in terms of the nllmber of documents"
18) JUDGE SIPPEL: Yes, what are we talking aboun
19) MR. SPITZER: It's - you know, that's Whether I

'10) have three, four, five inches of documents that we'v>; gone
11) through,
12) JUDGE SIPPEL. Well, no, your list isnt going to
13) be that big.
"4) MR. SPITZER: No, no. I'm talking aboutthe
15) documents that are at issue are about this thick. The list

116) ! have no idea, simply no Idea. It's being generated as we
'7) speak by some attorneys and paralegals up in New York. I've
18) gone through alllhe documents and - you know
19} JUDGE SIPPEL. That's not an --
20) MR. SPITZER- There ain't nothing there as they
21) say.

(12) JUDGE SIPPEL. The size doesn't seem to be an
(23) over-imposing burden. We'll get to see these out.
(24) MR. SPITZER It will be completed by Monday at
[25) 2:00_

as., Uberty Cable Co" Inc, 96-4'
~=====~~:::==~~~=====--_.__ ._----­

Page \66
I:) PROCEEDINGS
!~) 10:00 a,m.
IJ} JUDGE SIPPEL: We're here this morning at my call
(4) primarily to address the pending motion to enlarge issues
is) against Liberty, I first want to, hOwever, talk about two
(6) preliminary matters. One is with respect to
(7) confidentiality. I have, of course, signed the consent
(al confidentiality order that was presented. And I'm very
(9) cognizant ot it and 1don't want to lose sight of it. So I

1101 want to talk about it right up front.
(1') This - there are briefs that have been filed,
il2) particularly the last round that was submitted by Freedom
(13) and Liberty, that are highlighted - highlighted warning at
'14) the top with respect to confidentiality. And clearly, there
!l5) are matters in there in some detail that relate to these
(16) agreements that we've granted confidential status to. 1­
:17) I want to use - whichever way I go on this iSS1Je. I want to
[18) use a considerable amount of that materiaL
(19) I think if I add the issue, I'll certainly have to
1<0) address those issues - when I say the Issues, I mean I have
t< I) to address the factual informatJon that is being relied upon
122) by Liberty if I'm concluding that that information doesn't
123) carry the day, I don't want to do it in a short trip
124) manner. On the other hand, III - certainly if I reject
125) the issues, the same reason a lies. And I don't want to

age 16
i') have an order that's going to have to be partially in camera
(2) or partially filed under sealed and partially public. sa
131 [- I'm asking I guess for sorne guidance on this from you
14) all in terms of how you feel about it.
IS) Lef me tell you where I'm coming out on this. I
(6) don't see anything even in the agreements that would warrant
17) 1here be given - II push came to shove, I don't see
(8) anything In the agreements that would warrant them not being
(9) made pUblic in this case. The reason I say that is because

(10) these are - they are historical In nature at this point
111) really. They just recile what has happened. And although
(I <) there's a lot of detail in them and for purposes of the
('3) Issue of control which we're concerned about here today, of
(' 4) course there's very important detail in them.
(' 5) But nonetheless, the basic framework of the
,'6) information is on public record already with the 10·Ks of
(' 7) the SEC and whatever has come out even in this proceeding.
:'8) So now that same thought would carry over wilh respect 10
'19) what's going to be discussed today. We're obviously going
(20) to talk about some of these tacts In a very candid matter.
(2l/ And I don't see any reason Why this transcripl can't be put
(22) onto public record. Now, that's what I intend to do.
(23) If they want - if anybody wants reliel from - so
124) where I'm coming out - so you know exactly where I'm coming
(25) from, first of alit with res ect to an in that I write on

aget
(1) this motion to add the ISlues, I expect to use aJl the
(2) information as fully atld completely as I feel Is neeesnry
(3) to do lustlce to the Issue that I'm writing. And I Intend
(4) to put that on the public record; thatls, my final
(5) memorandum, opinion and order I intend to have put on the
IG) public record without any changes.
t7) I don't intend to unnecessarily put the agreements
ial on the pUblic record, And I would treat those exactly as we
191 Mve agreed to do under the order, under the ground rule.

110) that we've been using here unless there's a reason shown as
(11) to why they have to commit fO evidence In a hearing context
:12) or of an evidentiary reason. That's a whole different
:13) conSideration. I'm just talking about right now on this
114) preliminary motion practice that we're engaged In here.
115) Secondly, with respect to today', proceeding, I
"6) don't -I expect the transcript of this proceeding, today's
1\7) proceeding, that is, to be put right on the public record
I \81 without any changes, without any - well, not changes, but
(19) without any - any isolation 01 any 01 the portions for
'201 purposes of confidentiality. Now, 01 course. there will be
,;> ') a penod of time - you get delivery of thiS transCript in a
,22) matter of days. And I WOuld certainly give you time to
\23) address this in a motion or somehow or other bring this to
12') my attention. Butl want to let you know where I'm COrning
12S) out up front on thiS.
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(1) The transactions that we're talking about, that's
(2) the kind of document that I'm - that, you know, may be a
(3) sUbject of -I would like to see whether or not there's
(.) been any waiver or - I mean I would be willing to looK at
(5) it to see if there's been any waiver or if Mr. Becknor can
(6) come up with some theory as to why the priVilege should n'l
(7) apply. I'm not looking for work Is what I'm trying to say
(a) I really am not. So If, Mr. Beckner, you see that there's
(9) something In there that based on what I'm telling you think

('01 I probably wouldn't want to see anyway, let's not. you
1'1) know -let's not ask for it.
{l:.!} MR. BECKNER: Well, no. We certainly wouldn't
,'3} take up your time with a request for, you know. an internal
1'4) form memorandum on legal theories and those kind or
115) privileged kinds of documents.
(16) JUDGE SIPPEL: Well, I just wanted to express my
(17) approach on this. All right Then ttlis will also cut down
1'8) on the number 01 papers that we'll have to deal with. So
(19) it's going to make It easier on both sides, or less
IZO) burdensome I should say. That's all that I have. Today the
(21) procedure Is going to be that there's a ten minute
(22) presentation up front by the three major participants. And
(23) then I have a series of questions. And again, I've given
(24) you as much advanced notice as I can in terms of what my
(25) concerns are.

96-41

'2)
\ Ji
H)
\5)

lEi)

17)

\ 5)

Iii)

,,20)

,:21)

,:22)

'23)

24)

25)

June' 3, 1996

(lSi

(7)
(8)

(9)

PO}

(11)

(12)

(13)

(1.)

115)

(15)

i 17)

(18)

(19)

(20)

121)

(22)

123)

(24)

(25)

(Il

(2)

13)
(4)

(5)

(Ei)

(7)

'5)
(ii)

l
'
Oj

(11 )

(12)

(IJ)

(U)

(IS)

(16)

(17)

',18)

1'9)
(20)

i 22~

:2))

'2')
(25)

Page 1
Iiloing to treat those agreements as I agreed to do It, as I
signed an order requiring me to do it. And I'm going to ­
this transcript will be treated that way, also. until there
is a reso/utJon to the contrary.
I just have a strong feeling about wanting to put
things on the pUblic record unless there's a very goOd­
reason as to why they shouldn't be. That's all. All right
MR. KIRKLAND: Your Honor, I'm sorry, My name is ­
Jim Kirkland I'm here tor Cab/eviSlon of New York City
Phase I.
JUDGe SIPPEL: Good morning, Mr. Kirkland.
MR. KIRKLAND: And one question I was unable to
answer on a conference calion Tuesday was whether
Cablevislon had any of its own pending discovery issues that
needed to be resolved. And I'va since had the opportunity
to consult with Mr. Holt. And the only pending request
which we have IS for - it came up in the context 01 the
Peter Price deposition where Mr. Holt asked counsellor
Uberty to try to locate wtlether or not one 01 the exhibits .
which appeared to refer to attachments, If those anachrnent5

:2' i existed and il so. to produce them,
And also, I believe there was a question raised
abou1 wtlether this was a SUbsequent version ot an e'lrll,~r

document and whether earlier versions eXisted. And
yesterday, I spoke with Mr Spitzer and 11~ agreed thatlhey
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(1) MR. SPITZER: Your Honor-
(2) JUDGE SIPPEL: Well, I was just going to say,
(3) before I could - that's all I want to say. So If you have
i.) a preliminary - some preliminary questions, go ahead
IS) MR. SPITZER: The question, it relates to the
,:6) lirst Issue that you raised, Your Honor, which IS the

confidentiality issue. And I suppose I'm a bit concerned
about beginning with the presumption that this record 01
today's conversation or discussion with Your Honor will
necessarily end up in the pUblic record because I think the
mutual understanding had been that with respect to documents
and discussions pertaining to the tranSliction where there
would be reference to information In the transaction
documents that had been deemed confldential, any transcripts
generated from the discussion would also be deemed
conlidenlial and not be subjected to public scrutiny which
is why I think Mr. Beckner said he told hiS client he could
not attend today.
Now, I know this is an issue we have to discuss,
ObViously, you've stated tnat you have a different
perspective on it. But In terms of moving forward today,
I'm just wondering If we could somehow agree that this ­
the transcript 01 today's discussion will be kept sealed
until we have an opportunity to reaolve these issues.
JUDGE SIPPEL: I think that', what I said. I
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mean, that's What I tried - I just wanted you to know up
front what I feel about it. Yea?
MS. KlODOO: Your Honor, I would Iika to echowhat
Mr. Spitzer said. Obviously, the contracts have been made
available SUbject to very strict proprietary treatment and
that was the basis upon which We agreed to make ttlem
available. It would be, wIth all due re.pect 10 Your
Honor's position, certainly my client's view that disclosure
01 the details of these contracts would be harmful to their
position In the marketplace in New Yori<o
That having been said, we also ~ree with Your
Honor that you can't re.olve this Issue without knowing and
being able to bas. your decision upon the structure of the
transaction and the relationship between the parties. And
we have no objection. In fact, our first opposition was
filed on the public record. And It described In some detail
the structure of the transaction And we dan', have a
problem with that.
What we do have a problem with. and I expect Mr.
Beckner will cite to very particular provisions in the

2 n contract today in this - in this hearing, and I think that
tt,at is the concern that we have To U'1e extent that YoU!
Honor needs to In his deCision obViously relate to the
structure of the Iransaction and perhaps cite to paragraphs
01 the provision which are, in fact. in the Commission's
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I I ""'auld call an organic entity that's created b'f tll,,,se
12) documents It is not Simply 8ar1holdi Cable ClJrnoany
IJ) formerly known as Liberty Cable Company II is not simply
{'I Freedom New York Limhed liability Company. lis a web of
15) relationships among these ent,ties Ihal IS created by these
(6) documents and perhaps by others that we haven't seen. And
(7) tha reason that I bring that pOint up is that it's that web
(8) of relationships that's gOI to be examined to answar the
19) quastion of whether or not there's been a change of control
10) in Liberty's existing licenses or whether or not the real
") party in Interest in the applications that are before the
12) presiding Judge is in fact someone other than whals now
13} known as Bartholdi Cable Company.
1<1 In simple terms, whal the old liberty Cable
'5) Company appears to have done is - is to have cut UP Its
'51 business into pieces And it appears to have done that for
'/) i lhink two reasons: 1) to bring a new parllcipant into the
18) business which is RCN. Peter Cuit (phonetic) and Sons, and
19) 2) to Insulate the valuable and unique parts of its business
20) which are the exclusive contracts that have to provide
Z1} mu(tk:hannel video programming to residents of apartment
22) buildings in New York Irom any adverse consequences thai
23) might flow from the outcome cllhe proceeding we're in
20) today.
i~. Tha way that we did this was they took the -.
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(.) the - what I'm going to call the end-user part 01 the
(:) business: thai is. the part that InVolves the electronic
(3) delivery of the programming within a building to the people
") liVing in each apar1ment unit In the bUilding -
(5) JUDGE SIPPEL: Is that the asset -
ftil MR. BECKNER: That's the assels that were sold to
in this company called Freedom New York limited Liability
18) Company; Freedom New York, L.l.C as Ihey calt it. So they
(9) took that part of the business inclUding the exclUSive
10) contracts which Liberty has to provide that service 10 those
11) cuildings and they sold that to Freedom New York. Let's

'12) call It Freedom New YorK. Now. the other part of the
:13) business, of course, is the means by Which the programming
.14) which is distributed through a - in essence, a cable
:'5) networK within a particular building. the means by which the
16) programming gets to that bUilding.
17) And that means, of course, as we know is eilher-
18) directly - is direclly or indirectly a microwave or a fasl
19) path which is licensed by the FCC. And I say directly 0(._

20) indirectly because, as we know. Liberty is leeding some
21} buildings by means 01 a coaxial cable thai interconnects
22) with another buiiding that Ihey serve by microwave.
23) The microwave part of the business. the license

:24) part of it, they have alleast on paper kept to themselves.
25) And that's what they've told you that they've done. They've
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(') kept that to themselves so far. And for the momenl, let's
(2) just grant - assume tt1e truth of that stalement.
(3) JUDGE SIPPEL: There are no facts that you can
(0) point to at this point that shows it to be otherwise. are
(5) there?
(6) MR. BECKNER: Well, I'm gOing to get to that.
I7J JUDGE SIPPEL: All right.
(a) MFt BECKNER: I'm going to get to that In the
(9} detail part I iust - the third part of the business is
101 the marketing or the sale. the acqUISition of new products

.11) for liberty - for Freedom as it now is to sell its Video
12) programming service. And that business, that function

(1)) appears to be - and it's not clear because we don't have
(10) all the documents, but It appears to be handled by something
,15) called Liberty Video Enterprises which is reterred to in
(16) these documents as LIVE.
'17) So that's how the business has been broken up.
'18) And 01 course, even that break up is not clean in the sense
,19) that there are interlocking ownership relationships.
(20) 8artholdi has a roughly 20 percent interest in Freedom New
'21) York. RCN has I believe about ten percent inlerest In
22) liberty Video Enterpnses so that the - In an economic and
23) tinanclal sense. lhey all have a stake and a link in what
"1 11.1ppens to each nlh*"-( "ndln par11cular, ,n ttle ultlmat'!
15\ . su~~~..:~t Ihe eflor1to sell v~de~E!.ogrammlng 10
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,,; were gOing to undertake that search And assuming that that

1<) search was completed and we get some written confirmation as
Ol to the results or the production 01 any documents that are
i41 located, we don't have any Issues right now that are pending
(5) or that require the attention 01 the Court.
(0) JUDGE SIPPEL Okay.
,1') MR. SPITZER: Your Honor, I think I can respond
(8) qUickly. The - to put In context, and I don't need to
!9) belabor the record, this was a chart that was appended to a

,'0) Ielter and the question was since there had not been a
I"l staple attached, whether that chart in tact was the appended
II 2) chart that was referred to in the letter. And by all
(13) evidence that we've been able to discern, it is the chart.
(14) ltis the only version 01 the chart and there has been a
(IS) search that has been done. We've requested that it be done
('6) again. But there's been no evidence that there is any other
(17) version of that chart or that there is any other chart Ihat
(18) was appended to that letter.
(19) JUDGE SIPPEL: All right.
(20) MR. SPITZER: And this is a chart that listed
12') buildings and dates and - it was the subject of - it was
(22) an exhibit at both Mr. Price's depositIon and several 01 the
(23) other depositions, as well.
(24) JUDGE SIPPEL: All right. Well, this being
(25) pursued then, I'm satisfied. Thank you for bringing it to
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1) my attention, Mr. Kirkland.

'2) MR. KIRKLAND: Thank you, Your Honor.
3) JUDGE SIPPEL: That's alit have then on the
') preliminaries. Does anybody elsa have anything preliminary
5) they want to raise? Having - all right. Ihen we're going
Gi to move on to the purpose for today's conference and that IS
7) the - a presentation in questions with respect to ttle

,:8) requested added for Issue. I think since the burden to the
'9) extenl that tt1ere's a burden In this kind of procedure would

(1fJ) lie with the parties seeking the issues, I'd ask Mr. Beckner
(") and Mr. Webberto go first - or Mr. Becknerto go first and
(12) Mr. Webber since - well, then Mr. Webber to follow up with
(13) other questions, qualifications, how the Bureau sees the
! 10) issue as framed by Mr. Beckner with your variations.
(IS) And then Mr. Pettit, Ms. Klddoo, Mr. Spitzer,
!115) however you want to break your time up. But I want to try
(' 7) to keep It as close to ten minutes so by - it's 10:25 now.
l' 81 By 11:00 by that clock in the back of the room, you know, I
(19) expect we'll be moving Into the question phase of this. All
1201 right. Do you want to start, Me Beckner?
(21) MR. BECKNER: Certainly. Thank you, Your Honor.
'22) Just for the record, Bruce Beckner for TIme Warner Cable of
123} New YorK City and Paragon Cable Manhattan. The first thing
(~'I I want to say is there's a risk that all of us will fall
(25) IOto the temptation of deciding the merits of the question
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1 i itself in the course of looking at tt1e materials that have

(2) been supplied by Uberty, that Is, in deciding whether or
(3) not there's been a change of control of the licenses or
(4) whether or not RCN Freedom is a real party interest in
(S) interest in the applications tt1al are before the presiding
(6) Judge or whether or not Uberty, in fact, failed to update
(7) the Commission as required by 165.
(8) That's not our job here today. Our job is simply
(9) :0 determine I believe whether or not there are substantial

: I 0) and material questions as 10 those issues. And the reason
(' ,: that I raise the point is because of the intaresl- slow
':'2) disclosure of Information from Uberty and Freedom on thiS
(1 J) certainly encourages the idea that maybe the whole thing can
: 10: be decided on the merits on the basis of a few documents
" 5) they've chosen 10 show us. And I would suggest that that's
(\6i not the case.
il7} Substantively, before we get into the details, I
I IS) think what we have to remember Is the - the old story about
(19) the blind men and the elephant. And aach blind man grabbed
1201 one part of the elephant, you know. Ihe tall, the trunk.
I:"! whatever, and comes to a different and wrong conclusion
,22! about what it is that he's looking at. the pOint of the
,n! story being is that you have to look althe whole elephant
'.:"1 iO realize ii'S an elephant
;:5) In thiS case. what you have to 10':'~1..'.~ what I
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,t clearly IS a major factor that one should look at in
2' trying to figure out whether change at contr<)1 has taken
'J' place .
.4! The second thing I want 10 point to In the
5) transmil is what use LibortY Barthold, may make of these
5j licenses. Now. wl'1at they've lold you is that they're now a
'1) privale microwave carrier. and they deliver the progrllmming
(8) 10 the buildings that are now owned by Freedom New York.
9) That's true. But they do not have any ability to on their
~O) own make use of these paths other than to benefit Freedom
. I) New York. And this transmission service contract, when you
'2) look at it carefully at paragraph 6, ycm realize Ihat it Is
13} a pef?etual contract. There is no way should it choose to
14) for Bartholdi to relieve Itself of the obligation to carry
IS) the programming for Freedom.
16} Paragraph 6 has an initial five year term, and
'T) then the customer - Ihat's Freedom - has the oplion to
18) eilher elctend the agreement for successIve periods of 1SO
19) days on 30 days notice or to terminate. There Is nothing in

(20) here that permits - that ever permits Bartholdl to say I'm
121) not doing this anymore for you. It goes on forever. And
;22) what I would suggest to you, sir, is Ihat given that
'2.3) contractual provision, by contract. Bartholdi has given up
(24) Ihe use of control of Ihe use of that license because it is
25) contractually promised 10 run that microwave palh for
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I) Freedom forever as long as Freedom wants it.

'2) And obviOUSly. Freedom can decide, as Ihe contract
,3) says we're not going to renew or we're going to convert the
,4) building or whatever. That isn'l the point. The point is
is) thaI Bartholdi never has an oPP0riunity to end the deal and
16) il does not end.
,7) The second pOint that I want to mention to you,
(8) and again, this is something thai about which we only have
(9) partial information, is the assel the purchase agreement

! 10) refers 10 a non-compelition payment - and Ihat's on page S
ill) of Ihe asset purchase agreement - which has been to
112) 'certaln coventors In accordance With the non-competition
(13) agreement" which we don't have here.
I! 4) JUDGE SIPPEL: What page is that on?
(IS) MR. BECKNER: That's on page 8, sir, 01 the asset
['6) purchase agreement. That's in Ihe definition section.
(!7) JUDGE SIPPEL: Okay.
,Ie) MR. BeCKNER: And thece's an addilional reference
" g) 10 Ihat fact on page 12 with respect to the payments.
'20) believe it's page 12. I'm sorry, page 11, Section 2.1. It
i21) says, 'A closing seller shall sell and buyer shalf acquire
122) all purchased assets' - I'm leaving out some sluff - 'In
1;:3) consideration of the payment by buyer to seller of Ihe
;H) mitial purchase price. that non-competition payment 10 the
1~.5) coventors (phoneti~as dellned in the non-competition
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,1) agreement', at cetera.
i2) Now, the reason I raised thaI is I don't Know who
iJ) the non-competition covenators (phonetic) are. BUll could
i4) make a good guess. And Ihe guess that I would make are the
i5) Milstelns, the people who own Bartholdi; and that it would
6) be reasonable to assume that Freedom doesn't want the
7) Milsteins going into business and competition with tfiatfi·
8) Butlhe MUsteins are the ones who own Bartholdi. And· what
:9) that means is that because they own Bartholdi, they cannot

\ 10) use the licenses or Ihe applications to supply someone else
{II) who might wanlto compete with Freedom New York in the
112) provision of video programming to apartment buildings.
11J) In other words, if we have a building at 10 West
114) Sixty-Silcth Street. for example, which right now, is run ­
(15) whict\ is a microwave receive site for Liberty - it's a
\16) building ttlat they serve. And now let's suppose that at
117) some point In the future, somebody else wants to get into
11 e) the same kind of business that Uberty used to be in and
119\ that Is prOViding programming by using a microwave
IZO) distribution as opposed to cables, Bartholdi cannot by
(21) virtue of Ihe non·compete supply a microwave path to a
,:2) customer who wants to compete with Freedom for 10 West
III SlxtY-Slxlh, just to use a hypothetjcal example
,0) And I think chat's true by - I mean. It'S true
.~~) for two reasons It'~ true bec3use the trans-'T1,SSl0n _
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\1) \t. but I'd like just to refer you to page 13 of the asset
12) purchase agreement It's paragraph - SUbparagraph E which
13) talks about that. So then you have to look at the
14) transmission services agreement to s.. what else Is
(5) happening with respect to that -.quipment. Well, it turns
16) out that they're supposecl to Insure that equipment, and this
(7) is at paragraph 2(8) of the transmissiOn services agreement.
181 and they're supposed to name RCN - or Freedom as the last
(9) payee on the insurance policy. In other words, if the

('0) equipment Is blown out by lightening or something, the
,'I) insurance company doesn't pay Barthold!. It pays RCN - or
1'2) I'm sorry, Freedom.
in) Bartholdl agrees in the transmission services
(l') agreement at subparagraph M not to ,ell or assign or
(15) encumber Ihe retained equipment. not to put a lien on it
I Ie) NOW, what I submit to you, air. Is that if you can't sell
(171 something and you bUy an insurance policy that pays somebody
; 18) else it that something is blown up, and you agree al the
(' 9) will of somebody else to transfer ownership or titte to that
1201 something without receiving any money, Ihen you don't own
(21' It You don't own it becauselhe bundle of property rights
,n) that consists of ownerShip, everyone of them you've given
[23) up to someone else.
(24) Now, I understand that ownership alone is not
'.25) determinative of change of c~>ntrol But haVing said that.
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(I) describe what's happening? And if so, what was happening
(2) bafore this document was signed. And secondly, can this
(3) document be trusted at all or is it totally self-serving in
,.j the sense that it was created to reflect the outcome of
is) unanimous before the presiding Judge.
(6) Well, the actual purchase agreement has two
(7) interesting features that - that I believe indicate very
(8) strongly that there is not control In any practical sense by
,9) Bartholdi of these licenses. And again, I want to remind

(101 you that I don't have to prove today that what I'm saying Is
i'l) true. All I have to do is show you that there is
(12) substantJal evidence that It - that II is true. I think
113) these documents do thaI.
i 14) First. the hardware that Is used to send and
1'5) receive the microwave gives us great call that - I think
(16) it's called the retained assets. So it's called different
(17) things In different rooms - retained equipment. I'm sorry
(la) It's called retained equipment. Well, the retained
((9) equipment has already been paid for in this as.et purchase
iZOJ agreement. And the reason Ihat we know that is because
,21) Uberty - or 8artholdi agrees to turn il over to - Without
!Z21 further consideration, to agree 10 turn that equipment over
~3) to Freedom New York wtlenever Fr.edom New York converts a
«4) particular building without paying any turther money.
(25) And that's - the section numbers are really into
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(1) information and requast or wnte a hearing designation
(2) order.
(3) Instead, the Bureau would do an investigation
(4) under Section 308(B) of the act where we would say that it
(S) certainly rai••• questions; we have eyebrows raised trying
(8) to figure out what's going on here, So we would order1he
(7) carrier to give us more information so we could actually
(8) then determine whether or not actual control has indeed
(9) stayed with Liberty or whether there is indeed an illegal
10) transfer of control. And at this point without that
11) additional information, we can't make that determination
1,:) And Mr. Beckner is correct; at this point, we do
lJl not actually have to make the determination that control has

:'"' mdeed left Uberty In order forthe issue to be added. But
115) we do atleast have to say there's a material and
(Ie) substantial question of fact. And that is still a burden to
(17) be met. And the Bureau at this point is not confident to
(15) say that that threshold has been met. And that is why the
[19) Bureau in Its pleading requested a delay of a decision here
[20) while we could do our own investigation.
[2 I) We do intend upon sending out - if tl1e issue is
122) not added, upon sending out a Section 308(B) letter where we
,2]J (equest additional information from Liberty and from Freedom
1.241 both And Mr Beckner would certainly, or Time Warner would
'~~.L£E!rta-'.0ly be a party to that. as well. They would ~_e ...9_1...._&_n _
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1) to what legally can happen.
~) The Bureau really in its pleading has outlined
31 three areas where we ha....e questions. And those deal with
4) the day-ta-day operations: wt,o is In charge of that; who is

'5) In cnarge or who is making the policy deCisions; and who is
'6) making personnel decisions.
7) JUDGE SIPPEL: Let me just - you've listed the

(6) intermountain and you've found in certaJn areas that you
(9) can't - you don't have sufficient information to determine

110) whether Intermountain standards are met, is that right?
(11) MR. WEBBER: That is correct, Your Honor.
(12) JUDGE SIPPEL: And you -let me ask you tfiis ....ery
(13) quickly - first - briefly. First of all, is - in terms
(14) of the Part 94 - the procedures and the practice at the
(\5) Bureau with respect to Part 94 transactions, do these
(,e) situations that come up come to your attention, come to the
(\7) Bureau's attention with any degree of regUlarity? In other
1'5) words, are you looking at things like this to determine
(19) whether or not it's okay under control standards and this
(20) type of thing?
121) MR. WEBBER: This is actually - with Part 94,
(22.) this is the first s!luation I've been made aware of where
(.3) this particular type of private carriage agreement has bean
(24) entered into. Our Gettysburg office is typically the office
(4Sj _that - that would be dealing with this type ot situation.
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(I) And our discussions with them, they also say this is very
(21 unusual. And so it's not a common thing to my knowledge for
(31 somebody operating an 18 Gigahertz operation to end up
i41 leasing that out as a private carrier.
iSI JUDGE SIPPEL: All right. So there's - I hear
i6! exactly what you're saying, All right. I'm sorry. I
;7: didn't mean to operate your flow: Go ahead.
'6) MR WEBBER: Really, at this time, the only
(9) intormatlon we really have which speaks at all to actual

(\01 contrails Just a little bit of information we received from
i I n our request for interrogatories, And that's partiCularly
'2) the change of employees, that the bulk of the former Uberty

('3) employees now wor1< for - work within Freedom's control
('.) instead at within Liberty's control; particularly that there
:1S) are no longer any engineers or maintenance people under
['5) Liberty's control and, therefore, the people who would be
:17) designing, running the systems, et cetera. are not Liberty
'18) employees.
: 19) However, at this lime, the Bureau does not believe
120) that just this little fact alone is sufficient to rise to
21) the level of being a material and substantial question of
221 facl. I guess put a different way, if the Bureau received
4J) this type of information in a petition to deny as opposed to
'HI being raised in a proceeding where it's been raised as a
(25) motion to add issues, the Bureau would not take that
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II) agreement, Freedom promises that It's going to run the
(2) system really well for Bartholdi. Freedom is Bartholdi's
(3) customer. The whole thing is incestuous,
(4) Contrary to Mr. Price's affidavit, there are no
(5) separate employees hired by - on a contract basis by
(ll) Bartholdl to run the system which is what he said in his
11) affida.... it in the first opposition. There Is a company hired
,5) which he didn't tell you. And that company we now know is
19) Freedom.

e\O) JUDGE SIPPEL: All right. We're going to be a
,11) little bit- I'm gOing to let everybody have equal time.
1 <) You're going to get a little bit more because you've got the
'3} burden-

f\4) MR. BECKNER: Thank you.
(15) JUDGE SIPPEL: - but not much. All right, Mr.
(16) Webber.
(17) MR. WEBBER: Thank you, Your Honor. First I'd
!1B) like to I guess Introduce on the record Howard Davenport,
(19) He is chief of the Enforcement Division and hals here today
(20) because he was In attendance at the January 25th meeUng
(21) where Liberty and Freedom, at that time an unnamed party,
(22\ discussed the transactions which we're discussing today with
(23) the Bureau for the first time.
124) JUDGE SIPPEL: Okay. Thank you, sir.
(25) MR. WEBBER: And you asked for somebody to be
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II) here.
\2.) JUDGE SIPPEL: Mr. Davenport, good morning.
(3l MR. DAVENPORT: Good morning, Judge.
(4) MR. WEBBER: The Bureau looks at this as they
15) really gain two main issues: 1) the first being whether
16) there was a legal - excuse me, a lag" transfer occurrad.
17) And based upon the review of the documents and the review at
(8) the contracts and the Part 94 rules, the Bureau has come to
19) the conclusion that Part 94 does indeed allow the type of

(10) situation that was transacted betwe.n Uberty and Freedom.
(' 'I And therefore, we don't find that the transfer itse" is
(.2) :Ilegal. However, there is a caveat with that. One of the
(\3) requirements by Part 94 is that the licensee retain control
('4) over the licenses.
(' 5) And that brings us really to what the second issue
(16) IS. IS whether or not there's been any illegal transfer of
(17) control. And at this point, the Bureau really doesn't
(. B) believe there's enough Information for us to make a
(19) determination. The documents do indeed demonstrate that
{20\ Uberty has retained legal control of the facilities.
(21) However. Commission precedence as well as the U.S. Court ot
1221 Appeals decision in the Ellis Thompson remand showed that
123\ what is really important is actual contro/' not legal
124) control. And we really ha....e nothing to look at in order to
1251 base a decision upon what is actu~happening as opposed

'lSA Liberty Cable Co., Inc. 96-41
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'I services agreement 15 an exclusi....e 8c;lreement. But even if

(2) the ~ even If the transmission that Bartholdi was making
J) for Freedom terminated the lOWest Sixty-sixth because

'4) Freedom sald Okay, I've got my own license, Barthold! could
(5) not reestablish a transmission for some other customer to
(6) that address I believe because at the non-competition
(7) agreement. Again, I don't have the agreement; I don't know
(0) who the people are, But I am suggesting to you that they

. (9) may, in fact, be the case. And the relevance at that has to
110) do with who has control of the use ot the licenses.
111) JUDGE SIPPEL: Now. I just want to Interrupt tor a
112) minute. You've gone way past your time
11J) MR. BECKNER: Okay.
(14) JUDGE SIPPEL: Do you want to iust say one more
115) sentence-
;,16) MR, BECKNER: Yes, sir.
fl!} JUDGE SIPPEL: - because of something else that
(t5) mlght-
(19) MR. BECKNER: Yes, sir. One more sentence, The
(20) final point that I want to make is that the subcontract
(21) agreement for whatever it's worth is In essenee a mirror
1221 image of the transmission seNlces agreement. In other
12J) words. the transmission seNices agreement - Bartholdi
(24) promises, you know, in warrants that it's going to run the
(25) system really well and so on. In the subcontractor

'. __ . M.
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,1) appearances ilnd thilt ,"ort of thing.
121 I don'~ see the authority of the Commission as
(3) being a problem in that. And the reason, In fact, that it
(4) is appropriate with all due respect to Mr. Beckner is that
is) we are in a situation very much like a petition to dltfly as
(6) Mr. Webber said. That'nort ot the procedural posture
en we're in With the motion to enlarge issues. It Is the
(8) burden of Time Warner to show a prima facie case. I mean.
,i) we certainly think that that has not been done her. and I

:10) \lather that the Bureau agrees with that.
: 1 I) It is certainly not Bartholdi's burdon to prove
1121 the negative, to show the absence of a substantial matenal
(13) question of raet, That haVing been said, if the Bureau h<JS

(14 ) questions. it certainly may pursue them, And as I say,
(IS) Liberty would certainly comply With that.
(IS) MR. KIRKLAND: Your Honor, with your sufferance,
(17) If I could be heard just to amplify a point maybe by Mr
(18) Beckner.
!l9) JUDGE SIPPEL: Sure.
120) MR. KIRKLAND: In terms ot the legality of this
(21] proceeding, I think it's not creatlve. It's extraordinary,
1221 Your Honor, because what you would then have - right now
(23) the Bureau is a party to this proceeding. Once a hearing
24) designation order has been iSSUed, the Bureau becomes a

(25) party. And that procedure was established in order to
Page 261

(11 preserve the Integrity and decision making, What Mr. Webber
121 is proposing IS that the Bureau reassume a role as a
(31 decision maker in this proceeding in connection with the
(0) 308(B) Investigation.
(SI And to have Ih. Bureau acting as both the decision
(6) maker and a party in this proceeding I would submit!aises
(7) procedural complexities that will boggle everyone's mi[]t3- I

(6) think it also puts extraordinary pressure on the kinds of _
(9) procedural protections that the Commission has adopted (0

I H)) avoid precisely thiS kind of problem. So Cable Vision feels
"\) quite strongly that that remedy is not only, as I said,:l.~ extraordinary, but probably illegal and Inconsistent with
:' 3\ the procedural framewor\< the Commission has adopted.I'., MR, PETTIT: Your Honor, If I may, that I think Is
(151 legally preposterous, The Bureau is a party to the
il6) proceeding. Mr. Webber may write me a letter this afternoon
(171 asking me whatever information he wants 10 and I may respond
(181 to thaI. And he may use the information in tormlng the
(19) Bureau's opinion. There IS absolutely nothing that has to
120) do with his status as a party or the Bureau's status as a
(2') party to prevent him from doing that. It is perfectly
(nl proper And that is in substance what he's asking to do
(Dl MR BECKNER: The question is, Bob, could I wnte
«4) you the same letter? COUld I - could I demand -
I::~l MR PETTIT I might not write you back. Bruce,
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,,) use a Commission procedure 10 seek to get more Inforr1allOn
'2) liberty would have an interest it wouid seem to me in
'J) cooperating In lhal kina of a - in that kind of an
,OJ arrangement.
5) And If there was a time trame, a lot of it

,6) wouldn't have to - in effect, it would be giving an
(7) extension of time to develop more information to one Gf the
(8) parties in the case. That's essentially what I would se'e II
;9) to be. And the only way of going after that Information IS

",0) to add an Issue and then go Into the disc::overy phase oM all
"1) that kind of stuH.
(12) MR. PeTTIT: Your Honor, may we - -
"3) JUDGE SIPPEL: Yes, sir. You will. I don't mean
"4) to - believe me. Absolutely,
,15) MR. PETTtT: I'm now coming into my time and I
'e) guess Mr. Weber's time, as well.

. '1) JUDGE SIPPEL: No, we'll get Into-
S) MR. PETTIT: It strikes me as an extremely

'9) cteative approach. liberty and Bartholdi would cert::unly
20) cooperate in any sort ot an investigation And as somebody
21) used to describe the Commission's authority for this, It ­
(22) it strikes me Ihe Commission does, in fact have authority
1231 under 308 and under 403 and other provisions, in faet, to
(24) engage in the investigatory activities; to - and I would
,25) say, in fact, there are procedures to - to compel
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(1) I)Olnt twould bilieve that rt they decide to not cooperate
121 with us and decline to allow us to interview their employees
13) or their personnel, that alone would be enough for the
(4) Bureau then to state Ihere is a material and substantial
(5) question of fact, the fact they're not cooperating; they're
(6) not letting us get at the facts.
m JUDGE SIPPEL: Well, let me ask Mr. Beckner. How
(8) would you -I've gOllo ask this to Mr. Webber, too. I
(9} know that. But how would you leel about participating in

110) that kind ot a situation as opposed to an issue added In
(' Il going after them with the disc::overy routlna?
il2) MR. BECKNER: I'm glad you gave me the chance to
fl3) respond because that was where I left off on my talk. With
114) due respect to Mr. Webber and the Bureau and to the tact
(15) that this apparently has been done betore, I don't think
(15) it's right. And I've looked at a couple of recent D.C.
"7) Circuit decisions that would appear to support that although
II S) I'm not going to tell you that the Issue has ever been
(III) before the courts. And the reason that It's not right is
(20) that the application is now not before Ihe Bureau. It is
(21) before the presiding JUdge.
(22) 308(B) quite clearly - and 308(8) goes back all
123) the way to the old Radio Act; I mean, it predates even the
124) Communications Act - was and has been Interpreted by the
(25) courts to afford the Commission and the Bureau a way of
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11) finding out addItional information beyond pursuing the
12> application without having to go to. hearing. They are ­
(3\ a hearing and a 308(B) reCluest are aUemative and
(4) complementary revenues. I mean, the idea that we would have
IS) in effect a side proceeding ruMing on the same track u
(6) this proceeding with the Bureau dOing 308(B) requests is
(7) just -I don't think It make. much sense and I don't see
(8) any authority for It.
(II} JUDGE SIPPEL: Well, the thing is - well, let's·

(101 • we'll worry about- once we find out what the procedure's
(1') going to be, we'll worry about the authority on this one.
(12) But let me ask you this. If the Bureau feels -the Bureau
1'3) leels that there are questions, and serious questlons-
II~) l'tI characterize it for Mr. Webber - serious questions
1,5) with respect to contrOl, and these are actual control
(t61 issues, that they don't have the answers to that they'd like
111) to get the answers to, if the answers came out a certain
(18) way, then they would feel strongly - again,l'm putting
(19) words in his mouth - but they would take a firm posltJon
\20\ With respect to seeking an issue added because they would
(2') have conclUded that there is a substantial question 01 'act
122' WIth respecllo that maner
123) Now, that's - as I view It, that's what they're
\~Ol asking for. They're asking for an opportunity to use a ­
(251 it's not - it's nol a hearing procedure, but there - to

BSA Liberty Cable Co., Inc.
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Il} the opportunity to comment to whatever responses we get from
(2) Freedom and Uberty.
i3j JUDGE SIPPEL: They would be? Is that - is that
(4) normal practice?
15) MR. WEBBER: We have done that with Section 308(B)
(5) proceedings previously. One that comes to mind with the
(7) ?ortland, Maine Cellufar proceeding, actually that was a
(8) control issue, as well. And at two separata times, we sent
(9) the company that Is currently operating the system -

(10) they're a company called Northeast Cellular - we sent two
",) different times Section 308(B) letters requesting additional
I' 2) information about who was running the system. And each
(131 time, the company - the company called Portland Cellular
(14) was able to comment on the respons8lii to our inquiry. So,
115) indeed, that would be a thing - an option that we could
('5) take.
(17) JUDGE SIPPEL But that would not mean necllssarily
('S) - would you have authority to put people on the record; to
(19) requlre documents and to put people on the record?
(20) MR. WEBBER: We certainly would have the authority
(21) to require documents. I would like to think that the
(22) carriers would certainly cooperate with us if we did ask to
(23) Interview their people, as well. I guess it would be
(24) certainly less formal than a deposition. It may not have to
(25) be actually taken on the record. But I would - at this
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, JUDGE SIPPEL: All right. Well, lel me Just keep
2, thiS open for the time being because, you know, what IOU

3\ wrote in your last pleading which is what I'm most
." Interested in hearing, that is, the questions lIlat you have,
,,' but these are questions Ihal are not substantial questions,
G U'1is really getting down to almost a metaphYSical nicety I
). 1tllnk. what was written by the Court in Citizens for Jazz is
8\ what I was thinking of when I read that. And that is that
~\ the Court in that case said that the statute in ettect says

, 10) Ih at the Commission must look Into the possible existence oj
"I a fire only when it is shown a good deal ot smoke.
12\ And the sarles, the Iitney of questions that you

"J) raised, It certainly in my judgement anyway would constitute
i' 4) smoke. It's a question of whether - how much smoke is it.
15) You're saying it's not quite enough smoke. And of course,

(16) Time Warner is going to say well, It really isn't smoke.
117) That's mist or something else. And the standard, it gets to
118) be really slippery when you come this close to it.
119) MR. PETTIT: I'd say it's more like two lawyers
'20) rubbing sticks together.
'2\) JUDGE SIPPEL: All right. Well, you know, I've
'Z21 read the papers and you certainly have made your point
2J} clear, Mr. Pettit. in terms of how you lIiew these documents
2') as being clearly the answer 10 the question that I'm
2~) hearing. However. ['m hearing different lhi~s from the
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: I) other side of the table in different ways. And that's why
:2) we're here. That's Why I'm trying to get to the bottom of
(3) it because I don't want to send you down that road
(4) I don't want to put this cale in that posture
(5) where we're simply just trying to backfill what the
(6) documents clearly show. So let me - let me - Mr. Webber,
(li I've kind of cut off into your time;'but I think - halle I
(8) basically paraphrased what it is that the Bureau's position
(9) is In regards to this?

.10) MR. WEBBER: Yes, Your Honor
I JUDGE SIPPEL: All right. Let me ask Mr. Pettit
12) and the Time Warner - I'm sorry, the Uberty side of 1he
13) table to make your presentation.

:14) MR. PETTIT: I will be brief, Your Honor, because
:15) I know you have questions and we're anxious to get to them,
Ii 6) as well. And now having blessed in some sense the 308
117\ investigation, I guess I'm going to try to tell you Why
(18) one's not necessary and why you should go ahead and deny the
iI!!) motion.
1201 You know, I was reminded listening to Mr. Becl<ner
(21) about the not seeing the forest for the trees. : mean, he
1221 does tend to focus on a couple 01 trees here. But there's a
123) substantial forest 01 documentary ellidence. And not lust
124) documentary evidence. And Ihis is perhaps where I Part a
125L Iittle away lrom the Bureau. But the ded aration
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t I) Bartholdi's presence filed under penalty of perjury,
(2) declaralions from Freedom executives. as well - or a
(J) Freedom executive all of which shows thaI Bartholdi is ­
14~ the principals 01 Bartholdi are in control of Bartholdi, and
is) thaI the Freedom - company Freedom is not in control of
[Sj Barthold!.
17) And we think that those facts go mostly to du jour
18) control and to de facto control. All of the documentary
I~' eVidence, as I think Mr. Webber went through, belies any

(10, notion that Freedom is the du lure owner ot Bartholdi. The
ill) agreements, in fact, are quite faithlulto the long
(12) established Commisalon precedence in this area.
113) But the agr.ements and the declaration 01 Mr.
r141 Price and the declaration of Mr. Rosenblum also reflect how
\ '51 tttese companies operate in lact. And Time Warner which has
(\6) the burden 01- on this issue simply has not shown
i' 7) otherwise. They do. Mr. Beckner, stlows what IS happening 01'1

(18) the street.
(19) You know, Time Warner cites absolutely no
(201 precedent. And il would be impressille I think to add this
121, Issue. And I suspect that none is cited. Freedom has no
(221 equity Interest in the licensee. It has no motive to
(23) conceal. Freedom got its own licenses here. Freedom has
(2.) not played a dominant role In the prosecution of these
(~.?L applications, the applications that are belore Ih,s Court.
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(1) MR. WEBBER: That is correct, Your Honor. It
1<1 could potentially reach beyond that. I mean, we'll
(3) certainly keep you informed obviously It we find mOre
'.') serious problems and we come to a level where we believe
,51 there is material and substantial question ot tact, We may
(6) desire it to go beyond the 18 licenses at question h.,.e and
17) decide it necessitate. repllcallon proceedlngL But that

would be apart from thi., as well. But I'm kind of jumping
the gun there. If - It you mean by the close of record by
August 12th when-
JUOGE SIPPEL: No.
MR. WEBBER: Oh.
JUDGE SIPPEL: I mean by the time that this - by
the time that I would be completing writing what it is that
you're going to submit to me in the summary decision form
assuming that I were to granl summary decision. II I lurn
down summary deCision. of course, then w.'re back in here
again atlyway,
MR. WEBBER: That is correct, Your Honor. I mean,
f - I would even hope that we could be done by August 12th.
T'here's no guarantee. I mean, we expect to move quickly on
thiS If indeed this is the path we will be taking. And we
would certainly keep you informed and endeavor to halle a
deCision to you or have our findings to you prior to the
cfose of the record.
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ii, but you may. Of course. Mr. Webber is talkkng ­
,2) JUDGE SIPPEL: Let's not get this earned lOa far
iJ) afield. Ms. Kiddoo.
1', MS, KIDDOO: Just one pOlnt, and that is that I
(5) think that Mr, - that what I think that Cable Vision's
(6) counsel is missing here is that this issue isn't deSignated,
:7) And as the Bureau has said, atter relliew of the agreements.
(0) there has been no meeting of the burden of proof to get it
(9) designated into this proceeding. Therefore, the Bureau,

"0) since it does have questions, has the statutory right to
,") inllestigate what it wants to do with respect - what it
(12) wants to investigate with respect to an application. And
(13) that's what he Is proposing to do here.
(14) But you can't lose sight of the fact that nobody
"5) has met the burden of a material and substantial issue of
('6) fact that needs - that rises to the level of warranting an
:17) enlargement of this proceeding.
:'8) JUDGE SIPPEL: Well, that's What I'm trying to­
:1~) that's what I'm trying to resoille.
(20) MR. PETTIT: Your Honor. it is certainly far
(211 preferable I think from our perspective - we're certainly
(22) not askIng for an Inllestigation here. But it is certainly
(23) preferable to designating an issue and, you know, starting
(24) ellerybody's meter in this room running with the cost and the
:251 delay, thlt depositions and discovery will entail for
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II) possibly, and we would certainly say, no reason at all.
12) JUDGE SIPPEL: Well, I'm acknowledging the fact-
<3l I mean, I'm aware both from my own experience and what I'm
(4) seeing here that control Issues are extremely fact
(5) intensive, And you know, once we go down that road, it's­
(5) it could become a long and painful road. Just a minute, Mr.
(7) Beckner. And with respect to what Mr. Klrkland said, I
(8) mean, I know that there's a serious legal issue of the
(9) running parallel procedures. I think it was the old Parrot

110) case here in the District. I mean, you don't - you can't·
", i . you can't run parallel proceedings and use an
1'2) administrative procedure to feed an ongoing criminal
I' J) investigation, And that's not what we're talking about
(14) This is just a - it's another tool - I look upon
115) it as basically being another discovery tool if it were done
: 16) In the context that Mr. Webber has outlined it; that is that
117) Time Warner would have an opportunity to comment on it and
(18) it would come to my attention, I believe I'm -I'm
,(9) assuming that you mean that it would be compteted before the
,.20) record is closed in this case and that I would be told, you
(21) know, where the Bureau has come out on their inquiry, or, of
(22) course, it might be that WEill, yes, you guys have been in
12J) cooperation but you haven't had time, something like that.
,'24\ But I'm saying that that's the scenario I think that you're
(;:5) contemplating, isn't it?

-------------- "--- _._---
I?()?\ ':;?R-4P.P,P
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pI JUDGE SIPPEL: And the reason that the name was
(2) changed to Bartholdl was because one 01 the assets that
IJ) Freedom purchased was the name, Liberty Cable?
(4) ALL Yes. That's correct, Your Honor.
(5) JUDGE SIPPEL: All right, Now, so there's no-
(6) ther.'s no hidden group called the Bartholdis or an~hlf'lg
17) that's involved In this at all? - -
(11 MR. SPITZER: Mr. Bartholdl, Your Honor. I think·
(9) • I did not come up with the name - designed the Statute of
10) Uberty. I think that was the genesis 01 the name.
") JUDGE SIPPEL Okay. That's-
'2) MR. SPITZER' There are no Bartholdis that "m
13) aware of.
14) JUDGE SIPPEL: I'm just trying to -I'm just

'(5) trying to clear -I'm just trying to gel everything clear
16) in my own nllnd. I'm not trying to look for another issue
'7) I know that I found this -

"8) MR. PETIIT: I think that the Bartholdis are It'
19) control 01 Time Warner.

:20) JUDGE SIPPEL: Well, I found that Me. - the Benz
:21) of the Mercedes Benz group had married a woman from
.22) Barcelona whose name was Mercedes and that's why we have
12J) Mercedes. Who knows Okay. Now, then there was this
124) meeting with the Bureau on the January 25th at which I take
,25)_ it the purpose of the meeting was to kind cf scope this out
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111 from any adverse consequences Irom this FCC proceeding. 'M/
('2) point Is thaII'm not sura lhat thay I1av8 insulalld anythin~

(3) for precisely the reasons that Mr. Beckner just stated.
14) JUDGE SIPPEL All right. Okay, I'm going to
(5) leave It there. I want to get on to some things, And I
(6) don't mean to say that that's not important. But I want to
(7) get - be sure that I have some questions answered. Now.
{8} did you want - is there anything more thet you wanted to
9) sayan this then. Ms. Klddoo? Are you finished with your

10) opener?
11) MS. KIDDOO: Yes, sir.
12) JUDGE SIPPEL: Okay. All right. Let me -let me

!1 J) start in by being sure that - now, I understand -I'm
i 14) going to just say preliminarily Irom what I understand and
i I 5) from what everything that has been shown to me indicates,
(6) this - the company Is now - Liberty Cable Company is now
17) doing business as Bartholdi Cable Company. Now, and there's
18) been - the Commission was informed by the appropriate
19) correspondence back in - I believe it was back iiiJanuary
20) or February of this year that there was gOing to be the name
21) change. We don't have to get -I'm sorry, It was in March
22) Now, Mr. Milstein - the three Mr. Milsteins own
23) 100 percent of Bartholdi, Is that correct?
24) ALL: Yes, Your Honor. That's correct. That's
25) right.

" So-
21 JUDGE SIPPEL: Is this the unjust enrlchmen:
'J) argument basically?
4) MS. KIDDOO: I think that's - I think that's what
s) he was getting at although he did not use those words thiS
G) morning.

'71 JUDGE SIPPEL; I've seen this in his brief. Is
(8) that it, Mr. Beckner, that -
(9) MR. BECKNER: I'm not -I'm not today trying to
10) argue unjust enrichment or any of these things, I'm lust
I 11 describing What I believed happenod- and what I bolieve the
'2) purpose was 01 what happened, Anctl don't want to take up
1J) Ms, Klddoo's time, but the short answer is if Uberty Is

"4) providing programming or RCN is providing programming in a
'5) partJcular building by means of a microwave and it's found
16) to be disqualified from holding the license for that

:17) miCfowave, then it can't provide the programming to tha
18) people In the building because there's no way to get it

. 19) there and that Includes any other buildings n1at might be
20) linked by - by cable,

,21) JUDGE SIPPEL Well, I don't want to get too far
22) afield but -

,2J) MS, KIDDOO; Well, perhaps what Mr. Beckner said
(24) :his morning was that somehow Bartholdl was attempti~g by
'25) lhis transaction to insulate valuable pieces of its business
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(1) microwave services.
(2) But beyond that, the consequences really haven't
(3) shitt.d. I mean, the only thing that's shifted I suppose is
(4) the risk here. To the extent that - and I think II's a
(5) very far fetched notion - but to~ extent to which the
(6) license. that are providing transmi.lIion services are
(7) jeopardized by thla proceeding, the fKt Is they're
(e) jeopardized. And to the extent1t1at that's the case, then
(9) Freedom would hive to make other arrangements other than

(' 0) transmission s8fVlce. to provide a service to its customers,
(11) So it doesn't really ...m to insutat. a whole lot from this
(12) Commission's proceeding to say that the subscribers were
Ill) transferred to Freedom,
114) JUDGE SIPPEL I'm not sure that I follow that all
(15) the way. You're saying that - thai it's - you're saying
I I 6) that the service contracts with the customers are in
(17) leopardy to a poii'll by virtue of the fact that there is this
(18) proceeding going on.
1'9) MS. KIDDOO: Well, Mr. Beckner, if I understood
(20) his point. was saying that somehow what Bartholdi was
(211 attempting to do by selling it's subscriber asslts to
fe2) Freadom will somehow insulate portions of its business from
I:J) this proceeding. It did not transfer the licenses. The
(24) licenses are still being used by Bartholdi and controlled by
(25) Bartholdllo provide private carrier transmission services ...__
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i') In fact, it's played no role at all. And Bartholdi's
(2) principals are not employees of Freedom in any sense ot the
IJ) word. It is certainly true of the intermountain criteria,
(4) as well, as we go through in our pleading. Your Honor. !
rS) lhink I will leave II at that and go into your question
(6) period.
(7) JUDGE SIPPEL: Okay.
(8) MR. PETTIT: But I would focus the Court on Mr.
(9) Price's affidavit which clearly speaks to how this

(10) arrangement operates in ract, not - not just according to
(1 1) the documents. Mr. Price avers, in fact, that it does
112) operate iust as a - as the agreement cited.
113) JUDGE SIPPEL: All right. Ms. Kiddoo, do you want
(14) to add anything to that or -
(IS) MS. KIDDOO: Well, Your Honor. (don't think I
(15) have a lot to add,
(17) JUDGE SIPPEL: Okay.
(18) MS. KIDDOO: I think Mr. Pettit has stated our
1'9) position, as well, with respect to this transaction. We do
(20) come at It a 1II11s bit differently not being a party to
121) this proceeding and not having had any 01 the issues that
(22) were designated pertain to anything that had to do with
(23) Freedom New York or any of its affiliates. Freedom New York
(24) had no dealings with Liberty Cable prior to negotiating this
(25) transaction which was consummated in earty March.
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(I) The fact of the matter is that anything that is at
(2) Issue here with speci1lcally liability for anything that Is
(3) at issue here was specifically retained by Bartholdi Cable
(4) and Freedom was indemnified in the contracts. There is
(5) nothing that the outcome of this proceeding would have an
(6) impact on other than what Mr. Beckner tries to argue is a
(7) problem and a question which is the situation of the
fS) equipment. Mr. Beckner talks about the fact that he
'9) believes that the equipment is already owned by Freedom.

(10) That's not the case. The equipment is owned by Bartholdi
(1 I) But even If it were owned by Freedom, that's not
'12) Inconsistent with the Commission's rules and I didn't hear
(13) any cases clled that say that it would be, The lact of the
(14) matter is that Bartholdi has control of that equipment so
(' 5) long as the equipment is used to provide transmission
,16) services by Bartholdl pursuant to Its licenses from the FCC
(17) He also talked about -the other tact that Mr.
I18) Beckner talked about that raised his questions was the
(19) notion that somehow what Bartholdi did was try to Insulate
(20) certain portions of It's busineaafrom this proceeding.
(21) Well, !irst of all, I'm not sure that Bartholdi's
:22) programming interests had anything to do with any of the
(2J) issues designeted in this proceeding. My understanding or
(24) this proceeding Is that It haa to do with Iicen... held by
(25) Bartholdi and the services that they provide - the
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I') late '95 and continued With increaSing Intenslrl ~hrough the
,.L) end of February and then Into early March
ill MS KIDDOO: There were a lot ot discussions, Your
:.) Honor, prior even to the first word being written on paper.
,5) And that's-
16) JUDGE SIPPEL: That's what/'m trying to find out,
7) you know, what - you know, this goes - but it was sometime _

(8) around the end of '95 that people actually started talking
:9) In serious terms about this.
101 MR. SPITZER: Can I add - I don't know if this is

; 11) the fourth reason or if this is already subsumed In some way
(12) beneath the reasons that Bob and Jean havlH.lluded to.
(13) There was also a concern given the regulatory uncertainty
114) surrounding what was then called Liberty, that Liberty never
(15) be accused of consummating a transaction Such as this behind
'16) the back of the Commission.
(17) This was front and center in our minds, that we
(18) didn't want anybody ever to say you didn't reveal this to
(19) the Commission which unfortunately was ultimately what was
(20) said anyway. But it was very critical to us that we be
(21) torthrlght with the Commission in saying here is a
(22) transaction thaI's being considered and here are the
(23) parameters of this transaction.
(24) JUDGE SIPPEL: Okay, So you were - so Liberty ­
(25) MR. SPITZER: And there was as obligation to do
--- Page218
.'l so
21 JUDGE SIPPEL: Uberty in a sense then was under
J) gun. They knew that the Commission was focused. I mean,

:4:, they were having these problems with New Yori< and they
IS) knew-
(61 MR. SPITZER: They were in the guillotine. Your
(7'1 Honor, with the blade coming down.
(8l JUDGE SIPPEL: All right. So they knew this
(9, though in late '95 when these discussions tirst started to

(101 kick in. So I take it that Freedom was told this, too.
ii' I MR. SPITZER: That's what Swidler and Benine
i 12) Issued the earlier - at the aspects of this.
(13) JUDGE SIPPEL: So when you - now, so then when
114) you went to the meeting in January, was the Commission staff
,151 told this, I mean, of your trame of mind at that time and
Ie) you told them up front? You said look, we want to talk to
17) you about a deal that we're think.ing about putting together

" S) but we've get some very - we want to be sure that you're
19) aware of this up tront because we know that we're under

'20) the - we're being under the scope here in add ition to thi'
1.21) fact that we want to get your reaction to the deal
122) MS. KIDDOO: That was specifically raised, yes.
1:23} sir
:2.4) JUDGE SIPPEL: Okay. Now, Mr. - I don't want
(25) to - you know, this is not a testimonial session, but this
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(.) IS an explanation that I'm getting trom Liberty/Freedom, and
j,:) the representations and the correspondence between the
(';I) Bureau and Mr. Pettit's office and representations in the
(.) pleadings seem to indicate that there was a different
I!i) reaction to what happened or a dilferent understanding as \0

{1I) what was going on at the meeting.
en MS. KIODOO: Your Honor, I just want to make It --
lIS) clear though that while f say that it was specifically
m raised that we were concerned about what was going on With

:W) Liberty, I wanted to specifically mention that it was
,11) Uberty that wu the selJer here. I did not disdose the
(12) name of RCN or Freedom because at that time, the agreement
113) had not been struck and it might never have been struck
(141 depending upon In part the outcome of that meeting. So that
('5) wasnotdisdosed.
(16) JUDGE SIPPEL: Okay. Well. they had somebody at
(17) the meeting that was representing them?
1151 MS KIDDOO: Myself and acolleagua of mine. yes.
1191 MR. WEBBER: I'd also like to just point out one
(20) thing qUIckly and then you're free to question Mr.
12 II Davenport, of course. But the Bureau IS taking the stance
,Ul of what occurred in this January 25 meeting is really not
,:~Jl relevant to the Issues of whether this issue should be added.1., or not. I mean, we're really focusing on the real thrust or
,:,5) the real importantlact at whether this should be thiS
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was negotiating to purchase the assets of Bartholdi which at
tt,at time was called Liberty. It was aware of this
proceeding and was aware that there had been questions
raised In petitions and that the Bureau was seriously
Investigating those issues.
It was, therefore. I think when we reviewed the
transactIon and satisfied ourselves that it was consistent
with the FCC's rules and that, In fact, no approvals were
needed in order to transfer the assets that were being
transferred. It was our view that because we had the
question that we wanted - we had never ourselves been
familiar with which is the transfer - the change in the
categolY of $el'Vices being provldsd by Bartholdi which was,
you know, a full service programming and microwave
combination to a private carrier type of service - that
that was sufficiently different that we felt that it was
important with talkIng to the Bureau about any of the Issues
that were being investigated with respect to prior licensing
issues, to run that structure of the transaction by the
Bureau to make sure that they were comfortable with the
structure of the deal.
Now, it was before we had entered into an asset
purchase agreement because we felt that we needed to make
ourselves comfortable that there were no Issues we didn't
understand here with this structure. And we satisfied
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ourselves with that and the asset purchase agreement was
entered Into a couple of weeks later.
But the very fact that this investigation of the
Bartholdi licensing was going on was one of the reasons why
we telt it was Important to meet with the Bureau and just
make sure that the struet1Jre was something that didn't cause
any unknown issues as It relates to their investigation of
other Bartholdllicenslng questions.
JUDGE SIPPEL: Well, how long was this being-

1his asset purenase concept or the - how long was that ­
if I can call it the deal, how long was that deal being
discussed between Uberty and Freedom?
MS. KlOOOO: In a deal of this magnitUde, it takes
some lime. I - it was certainly in the last month or two
of 1995 that to my knowledge the negotiations started. So
it went on for-
JUDGE SIPPEL: So it was late '957

MS. KIODOO: Late '95.
MR. PETTIT: Mr. Pnce in hIS aflidavit does
rellect the negotiation, the transaction took some weeks
betore execution of the agreement on February 20th.
JUDGE SIPPEL: Well, some weeks, that's not a long
time. I mean. you're talking about general asselS for 45
million dollars.
MR. SPITZER: This was a negotiation that began in

Page 21"
and get a feel from the Bureau as to whether or not they
would have any problem witl'1 it. Is that essentially It"
MR. PETTIT: Well, I think there were two purposes
to the meeling. One was that, Your Honor, which as the
Bureau knows, there are a lot of meetlngs In the Wireless
Bureau much to the Wireless Bureau's regret t think a lot of
the time. But there is 60rt 01 a scoping out. belt and
suspenders approach to sort of checking out transactions.
So that was clearly one of the objects of the meeting.
The other was to confirm Our reading of Part 94 of
the rules that a private carrier system would still be
allowed under the rules. And, you know, again, that was our
reading. I take it it's the Bureau's reading, as well. And
that was a second purpose of the meeting.
JUDGE SIPPEL: Well, what Is that? 94.17 Is the
private carrier? I mean, couldn't that be done with a phone
call or - I mean, what's the meeting? And the meeting is
with the Bureau and the Bureau doesn't really know who
they're meeting with. That's how It's come across to me.
They knew that they were meeting with Uberty's counsel, but
they didn't know who the other - that somebody else was
there, but they didn't know who they were meeting with.
MS. KIDDOO: Your Honor, one ot the things that I
could add to Mr. Pettit's two reasons for the meeting Is a
third reason. This is when Freedom purchased the asset-
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because what the Bureau is saying, at least in this paper as
I read it, is that the Bureau never said well, that's okay.
JUDGE SIPPEL: Well, le!'s hear. Go ahead.
MR, WEBBER: Your Honor. that is correct and I

don't think our position has changed today at all. t - our
discussion about the meeting today has never gone.1O ttle
lavel wnwe we told Uberty or this unnamed party that t1iey
had a slamp of approval, And we still maintain that suctl ­
was never given to them, They were never given a blessing
mainly because the details of their description were kept
cryptic enough, or alleast unspecific enough that we
weren't able to get to tne point to say you have our
blessing, go to It.
MR. pmlT: Your Honor, I think the level 01
detail, In fact, explainS that. If I may get back to your
concern about the nondisclosure of this arrangement about
which I assume you bring up the 1.65 question. That
requires disclosure 01 information in the course of a
proceeding such as thiS wnich IS of deCISIonal significancE)'
is the phrase that's used In the - In ttle rule, It is our
posItion that there IS nothing about the question of whether
Liberty owns or does no! own a programming service which IS
01 deCisional slgnlftcance to any of the Issues which have
been deSignated In this hearing. It Simply (S Irrelevant to
Ihe Issues.
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(11 would file it wtlere it was required to be liled, I do
(21 remember someone raismg whether we needed to file In
(3) Gettysburg. As it turns out, that's not the case,
r'l But that is how 1would remember the meeling. And
(5) as Mr, Webber has said, I would say that it is of marginal
(S) relevance to the question of a transfer. The meetings
(7) happen all the time, I don't think any licensee, you know,
(8) relies entirely on what is said in the course of a meeling.
(9) particularly When, as the Bureau says. there wasn't even an
'01 agroement at the time, There was no detinitlve agreement

:I ': The documents in that regard speak;-you know, by themselves
JUDGE SIPPEL: O'Kay, -
MR. KIRKLAND: Your Honor, With all due
trepidation In light of my role here as essentially the
fourth wheel, I've just heard counsel say that they thought
it was very Important to address with the Bureau how this
agreement dovetailed with this proceeding. And I'm having
great difficulty understanding why In light of that felt
necessity they didn't also feel the necessity to report the
consummation of the transaction or the details of the
transaction on the record in this proceeding.
JUDGE SIPPEL: Well, I don't need to get into
that. I mean, I've got the pleadings. I know what the
position that - thatl.iberty has taken with respect to
that. It- I don't feel -I don't feel -I mean, I don't
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(I) And again, I want to emphasize that I was but one person who
\21 attended that meeting on the part of the Bureau. And the
(3) context in wnich I was attending and listening was to make
(4) certain that there were no ex parte contexts concerning the
IS) petitions to deny,
(6) JUDGE SIPPEL.: Okay. Okay. Now, 0' course, this
(7) disclosure, it does have some beating, too, In terms of
lal the - this 1,65 issue. I me.n, one of the big complaints
Iil certainly that ItrUCk me was the fact that they had gone

(I0) rorward with this while this proceeding was going on, and
(11) then all 0' a sudden, bang, we learn of It through t O·Ks
(12) coming up and, you know, being found al the SEC and this
(l3) type of thing. Apparently, there wa. - well, we're hearing
(141 it here today. So, think this does have some relevance in
(15) terms of what we're - what the ultimate Issue is going to
116> coming out on these motions.
117) Is there anything else that you wanted to
(18) characterize witn respect to that meeting then, Mr, Pettit"
119} MR. PETIIT: No, You know, we went in with
120) specific objectives in mind and thought that they were
12' i accompliShed as I would say is sort 01 par lor the course
IH} for a meeting 01 that kind, I'm sur. we all had different
l2Jl recollections as would be normal of exaclly what was said
124) On the filing In GettySburg, lor example, what I took away
:25) from the meeting was we would look at the rules and if -:.~! __
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(1) added, is whether or not control has remained with Uberty
(2) And obviously, prior - and we're talking actual control.
(3) And obviously, prior to Uberty even seiling meir assets,
(4) they would have had control at ttlat point.
(5) They could not have discussed what would have
(6) occurred or what actually is occurring after thIs
i7} contemplated transaction. And so there's no way that could
(SI have been discussed in January, what would have actually
(91 happened, because nothing had -It hadn't happened yel

(10) And I guess with that caveat, if you think, you know, you
(1 I I need to go into the January meeting more, Mr, Davenport
(\2) certainty is here to answer those questions.
(13) JUDGE SIPPEL: Well, I'm lust -I really just am
(14) trying to get the gist. Everything you say - I accept
(15) everything you say with me exception that the
(15) representations in the pleadings are to the effect from the
(17) Uberty side that, you know, we told the Bureau everything
(18) that we wanted to do and we walked away with the impression
(19) that there was no problem. And I'm asking Mr. Davenport, is
(20) that the impression that you gave them, that there was - I

(21) mean, that you were in effect writing it off and saying
122) well, no, you don't see any problem with that.
123) MR, DAVENPORT: Well, let me put the meeting Into
(24) context if I might. First off, the Bureau of the FCC had
:<5) just returned recently from the federal furloughs. And . _
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(I J everyone had quite a bit of backlog work. Also at that
(21 time, TIme Warner and Paragon had filed petltJons to deny
(3) against Uberty. I was, therefore, asked to attend this
(4) meeting to make certain that Liberty nor the undisclosed
(5) white knight got Into any areas which might constitute an ex
(51 parte contact. So that's the context In which I was viewing
(7) the meeting, making certain that nothing was said which
19) might constitute an ex parte contact.
(9) Keep in mind, Tlme Warner had already filed two-

(l0) I think it was two allegations saying that Uberty had made
(11) ex parte contacts with the Bureau. So I gue" I was there
(12) for an enforcement - a police purpose, If you will, to make
(13) certain that there were no inadvertent ex parte contacts. I
114) think the sole area where there may be some disagreement
(1$) concerns the transmission agreement.
I1Bl Liberty and the white knight made it very, very
(17) clear that they were going to proceed under Part 94.17, and
(18l that in their view, there was no need for regulatory
(19) approval on the part of the Commission, but that they would
(20l file the transmission agreement with our GettYsburg office,
(21) JU DGE SIPPEL: The transmission - the service
(22) agreement-
(23) MR. DAVENPORT: The transmission service
124) agreem8f1t, yes. aeyond that, I don't know that there's any
(25) area of disagreement u to what occurred at the meeting,
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(1) possibility, too, or they may be operated in some other
(2) manner assuming there would be - or Bartholdl holds them.
(3) JUDGE SIPPEL How old are the Milstelns?
(4) MR. BECKNER: Mid·fortle., Your HonOf'.
(s) JUDGE SIPPEL Now, what about the contracts in
(6) progress with the subscribers? I take it all of those are
!?) now the assets of Freedom?
la) MS. KIDDOO: That's correct, Your Honor. And
(9) there are some transition months that wer. entered prior to

(10) March 6th.
II) JUDGE SIPPEL: Do the subscribers have to agree to

(12) that? I mean, do they - they don't - they just are told -
i 1J) - do they get a little card or something that says that now
(14) you're going to be sending your bills to and your things to
115) Freedom?
116) MR. SPITZER: Your Honor, I believe that It varied
(17) contract·by-eontract. There were some contracts that
(18) required that there be notilication. There were some where
(19) assignment was permitted without any action on the part at
(20) the dodum (phonetic). It varied dodum (phonetic) by dodum
'21) (phonetic). There is as you may be aware a separate
on) contract by and large belween liberty and each of the multi­
,2J} dwell units which II was served by Liberty.
,2<) JUDGE SIPPEL. So the contract is lust with the
125) building only, not With the individual -
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11) And the structure of the agreement seems to open the door,
(2) and I know this has been raised I think by Me. Beckner -
(3) seems to open the door for Freedom to acquire - e\lentually
(41 to acquire control over the whole operation. I mean.
(5) they'll end up with all the facilities at some point. It
(6) doesn't say that's going to happen, but it certainly is
(7) structured In such a way to allow that to happen without any
(e) diffiCUlty.
(9) MR. PETTIT: I'd have to say that Is one

(10) possibility, Your Honor. It's also a possibility as you
Il') know from the agreement that Freedom will build a wireless,
112) with the Commission's approval of course, system and that
(1 J) that sort of transler would now take place.
(14) JUDGE SIPPEL: Right. I underitand. All of this
(15) is said in ~nl ...n;ti9n -I mean, there', all kinds of
16) Ianguage in that agreement that this is going to be done in

: 11) accordance with CommiSSion practice, policy.
(18) MR. PETTIT: We might add. Your Honor, at that
(19) juncture. of course, Bartholdl will continue to have those
(20) licenses. What will be done with them, in fact, I don't
(21) know. They seem like they'd have to be used for video.
,22) JUDGE SIPPEL: There wouldn't be an effort to
,23) transfer them?
12.) MR. PETTIT: There may be an effort to transf.r
(25) them. They may be turned In to the Commission and that's a

elSA Liberty Cable Co., Inc,
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011 JUDGE SIPPEL: Well, I - you know, \ hear your
12.) argument and I'\le read your argument. I'm not going to let
(3) that - 1don't want to let that question control what's
(4) going on here today or let it control what we do with these
(5) Issues, The main focus has got to be on this control
(6) question. But I'm certainly not going to bUy - to lead you
(7) with a false impression that I don't think that this
:8) information was not significant enough to report to the
:9) Commission. That's one 01 the reasons why I'm spending all

(10) this time wanting to know how much was told to them back in
"1) January.
112) Even though it was an Informal 1.65 filing, at
113) least there was some information that was given to the
(14) Commission about this. But I'm not suggesting either that
115) that satisfies 1.65. You know, 1was \lery surprised when
(16) this Issue was raised. If all this had gone on sinea the
011) first of this year and that the person or the attorney
(la) didn't know about. But well, I don't want to get into that
(19) because it's - we're going to run out of tlme and people
12.0) are going to have to leave and I'm not going to be finished
121) How much does Freedom owe under the asset
122) agreement at this time? I mean how much is due, how much is
(2J) under the purchase agreement?
(24) MS. KIDDOO: I think it's 15 million dollars.
(25) JUDGE SIPPEL: Fitteen million dollars? Okay.

n ..,~ 0..,,..,,, ..,:-.,"'~-------
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(I) understanding that had been entered.
12) MR. PETTIT: Well, it's also a matter, Your Honor,
(3) of the fact that there was an understanding. It was up and
(t) operating. The intention obviously was to put that In
(5) writing at some point. And as Mr. Spitzer said, it was ­
(6) begun to be negotiated when in fact it was working.:' :.
17) JUDGE SIPPEL: Well, yes, but who was in control -- c

IS) at that time? I thinK thaI's what this is all about.
19) MS. KIODOO Bartholdi has been in control since­
10)

i'l) JUDGE SIPPEL: Well. I know that's what you're
i I 21 arguing and II<now that's what you're saying the documents
\ \ 3) show. But you see thatther. is this hiatus when they ware
I I t) operating und er some kind of an understanding that they
(15) didn't have anything tt1at was signed, a very specific
(15) document, number one. Number two is who was - how were the
117) insurance companies - where was the insurable interest at
II S) that point? Who was - were the insurance companies being

19) kept aoprised of this? .
;20) MS KIDDOO: Tha personal health Insurance or tho
12 I I employees or -
122) JUDGE SIPPEL No, no. no Well. whllteveryou
:;~J) have In Ie-rms at your ilabfllly Insurance end, yOU know.
.'t) fllP-re m\J$[ be Insurable Int~rest ,n te, ms of 'he services
'~~l thai are oelng provided
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"I ierrns of that ;;ubcQntrac( agreement? Who were the
121 principalS Involved in doing that? Mr. Pnce?
,31 MS. KIDDOO: The indiViduals?
'4) MR. PETTiT Negotiating the subcontrac1or
is) agreement? We would have 10 get that to you. I assumo Me
(6) Price, Your Honor.
(7] JUDGE SIPPEL: And how about on the Freedom Side?
ta) MR. PETTIT: We'll certainly provide that to you.
(9) JUDGE SIPPEL: Mr, Rosenblum?

flO) MS, KIDDOO: Mr. RosanbltJm, Mr. Moore. Mr.
(I I) GottdenKer. -
(12) JUDGE SIPPEL: Well, if they were d-olng the work
(13) on the 12th and these were the - these principals were _
(1~) these were all principals that are in lown, right? I mean,
(IS) isn't that - why did you take so long to pU1 that togethor?
(18) MS. KIDDOO: Your Honor, as of - as of March
(\7) 12th, there was an agreement as to the fact that these
(1 S) employees would be subcontracting services to BaMoidL
(19) And there was an agreement as to the rate that would bo paic
(20) for their services and the terms under which they would
(21) prOVIde them. However, you can well imagine that with e
(2.2.) transition of the magnitude that was going on here in terms
(23) of the new ownership structure coming in, our - my client
(1t) was very much engaged in transltlonlng services so that
(25) customers could be notified so that billing could be changed
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(1) where necessary so that - all of the thIngs that needed to
(2) be done.
(3) And quite frankly, you know, this is something
,~) that was one of the things that needed to be done. And it
l5) got done. But it did not·get done irnmedlately.
(6) JUDGE SIPPEL: March. to May IS a pretty long time
(7) tor a - I mean. a document is not - it doesn't come up to
18) the compleXity certainly of the asset purchase agreement It
(9) would seem to me. You may not agree but -

,10) MR. SPITZER: No, no. I'm trying to -I think
(It) what Ms. Kiddoo is saying really captures the sense !hjlt
(12) there was a very complicated transition going on here: .
\13) There were lawyers who had worked strenuously to close the
(,t) transaction who then have a myriad of other things thal
115) needed to be done. Some or the lawyers at this table were
(18) involved negotiating the SUbcontract agreement.
117) And even though there may have been a meeting or
I I8} the mindS among the principals, back on. you kIWw, March
"9) 12th about what the generai terms of that contraet would be,
(20) there were drarts or tr1e SUbcontract agreement going back
,21) and forth over the next couple of weeks and, you know. a
122) hundred different issues in terms 01 making sure that this
(23) very complicated transaction got handled properly over that
(24) time period. So I'm not at all surprised that it took a tew
(15) more weeks to get, you know, a formalization of the
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(I) for the system. It's allO the buUdlng wt1ere Mr. Ten.tey
(2) who supervises those employe•• on behalf of the - on behalf
(3) of Bartholdi In fact lives and wOf1<S. That bUilding is, In
(t) fact, owned by the - by the Milsteins.
(5) JUDGE SIPPEL: Owned by the Milstein., yes.
(6) MR. PETTIT: Yes. that's right.
(7) JUDGE SIPPEL: That's not the Madison Avenue
IS) address, ttlough, iii it?
(9) MR. SPITZER: It's Ninety-fifth Street, Your

(101 Honor.
(I I I JUDGE SIPPEL: Ninety-fifth Street, okay. And
(12) Milford Mat'lagement is in that bullding7
(131 MR. SPITZER: Yes, I don't know teetlnicaUy-1
(It) mean. that's where Mr. Tenetey lives and works. Now,
(\5) whether Milford Management has its corporate - formal
(16) corporate office there, I just don't know.
(17) JUDGE SIPPEL: Now, with respect to the duties
(IS1 that are being performed under the subcontract. I take it
1191 since it's an as·of dale, that your position would be that
[201 those duties were undertaken shortly alter the closing.
,II MS. KIDDOO. They were undertaken as 01 March

1<'1 12t11 The actual wrinen agreement was not entered into
:.' J) unlll May However. billing has been sent to 8anholdl
,l<; dating bac\< 10 March 12th
,,~l JUDGE SIPPEL: Okay Now, wMO negotiated the

;>SA Liberty Cable Co., tn:.:__
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III JUDGE SIPPEL: For handling - well, Mr. Spitzer
12) maybe gave the easy answer to that. That is that they have
(3) a management, somebody unrelated to the two of them who IS
(~) doing this on a sort of contract basis. Is that right?
(5) Uke-
15} MR. SPITZER: At one point, I think something was
(7) said to me that Indicated that was the case. But I do not
{8l know - do not speak of personal knowledge on that t'm a
(9) Time Warner subsCliber, un1ortunately, I think I send my

(10) checks to somebody other than TIme Warner.
(11) MS. KIDDOO: Your Honor, In any event, whoever Is
(12) handling the billing Is not handling microwave license
(13) racllltles, maintenance or operation.
(H) JUDGE SIPPEL; Right I understand that Now,
(15) what else was done with respect at the time of the closing,
(18) now what else was done in terms 01 who was working for who.
(17) in terms of the working - lat's say In terms 01 the
I1S) transmission wor1<? Were these still being done by the
(19) employees of Barthold! or were they the employees of
(20) Freedom?
(2.1) MS, KIDDOO: For a limited period of time, they
(2.2.) were still the employees of Bartholdl. I think that Freedom
(23) retained those - RCN retained those employees on the 12th
(2t) of March. So there was a couple of dayl between closing and
(25) when the actual em 10 .e. were transferred, baslcal! havin2_

age
(1) to do with getting paperwork done and that sort of thing.
(2) JUDGE SIPPEL: All right Now, did those
(31 employe.s - did they have to pack up and move someplace cr
(tl did they just stay in place where they were?
i51 MS. KIDDOO: Some did. Some stayed in place under
l6) lease arrangements. yes.
i71 MR. PETTIT: Your Honor, I think you're referring
(S) specifically to the two engineering contract employees, is
(9) that correct'?

i I~) JUDGE SIPPEL: Well. them, too. But I there's a-
(II) - I think there was a list of something like In excelS of a
i'2) hundred that were shown to me. And I lhink the bottom Hne
113\ was is that Bartholdi ended up with having only 13 (eft or
(It) something.
(IS) MS. KlDDOO: A number - a number of the employ-.s
1'6) moved to RCN's new offices. Freedom's new offices. The two
II 7) employees primarily responsible for maintenance of the
PS) microwave facilities I think continued to reside in their
(19) old ottices-
120) MR. PETTIT: Might I add, Your Honor­
(21) MS. KIDDOO: - on lease spaces.
(22) MR. PETTIT: - Your Honor, Bartl'1oldi continues to
(23) maintain an office for the lWO engin••rlng contract
(2tl employees at the Normandy whiet1 Is a building wh.re the head
(25) end Is and the - or I'll call them ttl. ma/or transmitters
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(I} MR PETIIT: This is - "m sorry, Your Honor - I) always resided with Bartholdi.
(2) insurance on the' these two individuals? 2) MR. WEBBER: I'm sorry. f did misspeak. I mean
(3) JUDGE SIPPEL On the - insurance on the assets. il) that even something which really is as important as the
«) Insurance on the - you say all lhese assets were (') subcontractor agreement which speHs out what co'ntroJ will
(5) tlansterred. Was there Insurance on those assets? :5\ be is something that's just a detail because It - the
(6) MS. KIDOOO: On the subscriber base and the name :6) Bureau certainly considers It far more-
{7) Uberty and those kinds 01 things. I think50.:7) MS. KIDDOO: Your Honor. both parties were well
18) JUDGE SIPPEL: No. Okay, then on those. But were (8) aware at all times what control was and what obligations
(9) there other assets that were transferred? Were there hard (9) they have under the FCC's licensing rules. The fact that

( \0\ assets or were these allintell eetual assets? i' OJ there was not a written agreement memorializing their
(I" MS. 1<10000: There was probably some Inventory. ill) understandIng Is not determinative 01 the fa~ that either
(121 maybe trucks, things like that I'm sure that transferred. :12) company treated these things in any kind 01 Ca...alier manner
(13) Your Honor, one 01 the things that - you know, that:,3) or didn't - or disregarded them.
i1<) happened here, when the agreements were signed on February ,14) JUDGE SIPPEL Well, this Is what I want to a...oid
:'5) 20th, the parties contemplated that there would need to be a (\5) the best( can. I mean, what! want to avoId is - I don't
(16) Hart·Scott·Rodlno filing for the transaction, That would "6) want to get antagonisms voiced hero this morning because we
(\ 71 nave given us 30 days to get some ot these details done. ! 17) don't have time for It. But It just seems to me II - to
(18) There turned out to be no Hart-Scott-Rodlno tiling 1'8) the extent that I've had exposure to Hart·Scott·Rodino work.
(19) necessary. (19) that If you were thinking ot Hart-Scott·Rodlno, you
(20) As a result, we clOsed the deal much more qUickly (20) certainly wouldn't have filed something with the Justice
(21) than was originally contemplated. That meant that some ot (21) Department or the Federal Trade Commission wrthout having
(22) these details -lor example, the 1act the employees were 122) that subcontract nailed down. I don't think that - you're
(23) not terminated by Bartholdi and hired by Freedom until Marcn (23) saying no, You're saying they wouldn't care about that?
(24) t2th would Seem to - you know, would seem to be a little :24) MR, SPITZER: Your Honor, I don't think that was
(25\ inconsistent with the contract, Howevel', the fact ot the 25) an lssue. And in fact. when we did file with DOJ and the
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11) matter is the parties realized that they couldn't get h all !') FTC, as it turns out. they rejected our filing because there
(2) done overnight and get all the paperwork done, all these new 12} were certain thresholds that were not satisfied In terms of
(3) employees on the Insurance plans and everything else, There 13) revenue and asset valuation, et cetera Sut be that as it
(4\ needed to be some time. 14) may, the filings were made with DOJ and the FTC, and then we
15) So they agreed between themselves that that could :S} were told that upon their review lhat there was no (1ecessity
(6) wall for until the' 2t11. I mean, there were lOIS of details;,) [0 file.
(7) because 01 the speed to which this Iransactlon ultimately ,7\ JUDGE SIPPEL: Well, that's as iar as they're
(a) closed after the agreements were reached that were worked ,8) gOing to go if you don't meet the threshold. That's as far
(9) out between the parties. And the SUbcontractor agreement is 1.9) as they're going to go. But I'm saying that il you actUally

(10) one of those details that took some time. And lor whatever '()I - but you said that you were gearing up to file with them.
(11) reason, there were other things going on. And review ot III MR. SPITZER: The filings were made and prepared
(12) drafts that went back and forth took extra days in between 12) in their entirety.
(ll) drafts. Il) JUDGE SIPPEL: Wel/,J think that-
(141 MR. PETTIT: Your Honor. ill might speak to the'4) MR. SPITZER: Well, I can only say, Your Honor,
(15) question 01 control during what you described at the hiatus !., 5) that upon the advice of counsel who have known intfmately 01
(16) before the completion of thl' agreement. Mr. Price', 11/1) the inner WOrkIngs at both the FTC and the DOJ antl·trust
(17) affidavltl believe speaks to that. He describes these 1\7) division, ( don't think there was any ambiguity about the
(18) employees as being supervised by and required to report to ,18) propriety of those filings and tflt.!act that they were
(19) John Tenetey and to Mr. Price, as well. And he says that :191 complete and ready to - would li'l1ve given ...ery prompt.·_
(20) they remained at all times ultimately responsible for lhe !.ZO) approval
(21) operation; that is, Mr. Tenetey and Mr. Price were I" JUDGE SIPPEL. All right. I hear you. Okay.
1221 responsible lor the operations. a) As - there's a Mr. Bruce Godlrey of Freedom that appears on
12J) He goes on to say that consistent with terms of ,:D) one 01 the application forms that was attached to one of the
(24) the agreements between Bartholdi and Freedom, 'Bartholdi', '<'4) pleadings. What is - what is - does he have any
(25) and I wllJguote, ·continue. to own and controllhe 1.25\ connection with the - with the - With any of these
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II) transmission and reception equipment used to provide i 1) licenses that are Ihe subject ot this proceeding or any of
(2) microwave transmission services.' 121 the faCilitIes for which these are -
il) JUDGE SIPPEL; Well, no, the conclusions on the (31 MS. KIOOOO: No, Mr. Godfrey -I believe his
(4) affidavits are lief'{ clear. What I'm trying to do is get - (4\ titte is chie1 financial officer, although I'm not - It'S
(5) IS just - thes. are just questions that popped Into my mind (5) something along those lines. But he does not have any
(6) as I'm reading the.e documents. (6) duties or any responsibilities at all with respect to the
(7) MR. WEBBER: Yes. Your Honor, the Bureau I gue" '7) licenses held by Bartholdl for the facilltles. Now. just to
(8) mirrors your questlon. or echo.. them. Th. condusions 6) be clear, the licenSes applications which were filed by
19) reached by Mr. Price In his declaration we hardly find the 9) Freedom will share some transmiller Sights, I think maybe

(10) permantative of the lau.s. As the Commission learned In (10) even one receive sight under the - in compliance with the
111) the LeStar proceeding, you can have dedarations Irom people (. 1) Commission's rules with soma Barthold; sights.
(121 sayIng that they're doing certain things or that they will (' Z) The tact is that both companies Will 11ave access
(ll) be doing certain things where the actuality is the complete ( J) to those transminers pursuant to lhe Commission's rules.
f 1<) opposite. And therefore, his declaration may be helplul. i'" So in that sense, I suppose Mr Godfrey il that's what your
115) but it's far from determinative. And the Bureau is a little (151 question was aIming at.
(IS) bit. I don't know, maybe dismayed at whet appears to be a (161 JUDGE SIPPEL: Well, what I'm Il)'lng to do - is
(17) cavalier attitude expressed by Ms. Kiddoo or treedom by - 11 there a parallel between what Mr. Godfrey does and what Mr
(lUI apparently considering control lust being a detail that they's) Price does? I mean, Mr. Price does certain things with
1'9) can reach later. I' 9\ respect to the Bartholdi assets. Am I framing that question
,ZO) MS. KIODOO: I think that's somewhat of a stretch ,20) correctly"
I~ 1) 01 whatf was saying, Your Honor. The fact 01 the malterls :, q MS KIDOOO Yes. Mr. Godfrey IS probably nor the
I~~) that control was very imponant and control has been and i_'~) counlerpan In the ;:\eN organlzalion to Mr Pnce in that
Inl always Will be SO long as Bartholdi is pro...iding microwa...e . l1 respect I rhlnk th.3l Mr Pnce's counlerpan would De

1.'" lrolnsmisSlon facillues. Under its transmiSSion seNlces ,'I ,l.'1other genll~man oy [he name ot Ol..:k Say, e
1~L...a_greement. control will reSIde with Bartholdi It has ~~.L_!.UDGE SIPPEL HOW do you spell that f' illT1e.) _

n ",,""'n .. _ M.
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MR. SPITZER: And that doesn't hold the licenses.
The licenses -
MS. KIODOO: Are 100 percent.
MR. SPITZER: - are 100 percent in Bartholdi

which Is owned 100 percent by the MUsteins.
JUDGe SIPPEL: No. I do understand that. But _ .

we're talking about the assets, right? Isn't thIs whaHA~ ­
disclosure says? Is that 80 percent ot the assets are not
with Freedom?
MR. SPITZER: Eighty percent 01 those assets that
are the subject of the asset purchase agreement.
MS. KIDDOO: Yes. not - Mt -
MA. SPITZER: But that's -
JUDGE SIPPEL: Now, what other assets are there
with respect to the license and what kind of - these are
going to be the transmitters and the wiring to the
transmitters going into the buildings'?
MS. KIDOOO: Some of the wiring but probably not
all 01 it. I mean, electrical wiring. yes. The wiring that
goes tram the output point. say, 01 a receIVe site and down
Into serve customers Within Ihe building is not microwave
It's coaXial cable lind Ihat aSSp.l W03S purchased by
Freedom
JUDGE SIPPEL All right
M3 KIOOOO BUI lhal's riot part ot the rnicc_o_w_a_"_p. _
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Interest in Freedom New Yorl<.
So what happened was all of the assets got
transferred Into Fr~edom New York. And RCN, Peter Cuit
(phonetic) and Sons purchased was an 80.1 percent interest
In that company. So in ether words, what it says is an eo
percent Interest in certaio private cable systems, The
systems were moved into Freedom New Yorl< and we purchased
60.1 percent of that. The Bartholdl principals purchased
19.9 percent Interest in that is what happened.
JUDCiE SIPPEL: All fight. I hear you. And
they've got an equity interest of 19.9 percent. right?
MS, KIDDOO: That's right. In Freedom New York.
JUDGe SiPpeL But the position is obviously that
even though there was - so they control - I mean, they
control legally in the sense of being a shareholder or
having a controlled share of the stock, they have a
controlling Interest at 20~ercentover and above actual
contrOl, over and above ol'erational contrOl, rigntJ
MS. KIODOO: No, no. No, no.
JUDGE SIPPEL: No?
MR. SPITZER: The control group ll'1atls at issue I
believe, Your Honor, relates to Barthold!. Bartholdi they
owned - the Mllsleins in entirety. The entity which Is
essentially the 80/20 splil is the new entity. Freedom
JUDGe SIPPEL: Right.
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i1\ by Freedom New YorK, L.L.C. of th~ assets of liberty Cabie
Company as defined by asset - not the totality ot those
assets, those assets defined in the asset purchase
agreement.
JUDGE SIPPEL: Well, that's What I -that's what
struck my curiosity. How did they coma up with a figure of
80 percent in the 10·K?
MS. KIDDOO: Do you have Q cite to that because
I'm not seeing the language?
JUDGE SIPPEL: I have a copy - yes, I didn't
bring my copy In the courtroom with me. but I remember
reading It. -
MR. SPITZER: I think 60 porcent roughly - 80
percent equates to what happened at the end of the day Where
RCN corpOration ends up owning roughly eo percent of the
buyer and LIberty Cable Company owns 20 percent of the
buyer.
MS. KIODOO: Yes. What it says, Your Honor, Is
that RCN enters into an asset purchase agreement with
Uberty Cable to purchase an 80 percent Interest In certain
private cable systems in New York, In other words, the
system was purchased and all ot the assets that were covered
by the asset purchase agreement were moved Into Freedom New
Yorl<. Arld what RCN purchased was an 80 percent Interest in
Freedom New York and the sellers purchased a 19.9 percent

Page 245
have any Interest whatsoever In Bartholdi.
JUDGE SIPPEL; I know they don't have a - well,

what I'm saying Is they don't play any role at all in terms
of what'. being done?
MS. KlDOOO: Other than the fact that some of

their employees are subcontracting to Barthold; to malntaJn
the system.
JUDGE SIPPEL: That brings us back to the
subcontract agreement.
MS. KlDDOO: That's the only connection.
JUDGE SIPPEL: And what about the - wtlati~the·

• let me go back again to these Interests and my question
about the insurable interest although I don't want to tocus
on the insurable interest any more. this 80 percent
interest that was reported In the t O·K and I guess It was ­
wen, let me Just stay with the 10·Ks - that paraphrasing
now, but it was reported there that - that the Freedom
group, I'll say. was acquiring an 80 percent Interest In
Liberty - then Uberty Cable. Whet was -
MS. KlDDOO: That's not correct.
JUDGE SIPPEL: That's not correct.
MS. KIDDOO: No. That was the press'
interpretation loosely ot what the 1O·Ks said.
JUDGE SIPPEL: No, I read the 10-Ks. The 10·Ks
sald that in two places.
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MS. 1<10000: Well, part-
JUDGE SIPPEL I mean the excerpts for the lOoKs
that were attached to Mr. Beckner's motion.
MS. KIDDOO: Wen, remember - remember the name

Issue In terms of the transfer of that asset. It was
certainly not the transaction. The1ransaction was not an
acquIsition of any Intere.t In Bartholdl - the company that
is now Bartholdl Cable that was Uberty Cable. There was no
acquisition of stock or-
JUDGE SIPPEL: It didn't say it was stock. It
didn't say. That's what I was curious about It didn't say
what It was.
MS. KIOOOO: II was in assets. We purchased ­
JUDGE SIPPEL Eighty percent 01 their assets?
MS. KIDOOO: - eo percent - well, no. Mr.

Martin may be able to help out He understands these
transactions better than I do.
MR. MARTIN: There's a new entity formed, Freedom
New York, L.LC . thaI al the closing ot the transaction
paid to the cable company which changed it's name to
Bartholdi - paid that entity 25 million dollars; galle them
a note lor 15 million dollars which is the amount that was
unpaid for the assets And It also Issued to I think it's
Uberty Cable Company, now Bartholdi. a 20 percent interesl
of the new company all th's consideration lor the purchase
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MS. KIDDOO: S·A.Y·A·E, I believe.
JUDGE SIPPEL: Thank you. And David McCourt ot C·
TEC, does he play any role In terms 01 these assets that ­
MS. KJDDOO: Well, in terms ot this, he is the

president of the company or the -I don't know. With
respect to Freedom, he may actually just be a board member
I don't think he's actually the president
JUDGE SIPPEL: Well, what - does he have any

contacts with Mr. Price? I mean, does RCN - does C·TEC tie
in with RCN? It does, doesn't It?
MS. KIDDOO: Yes.
JUDGE SIPPEL: And RCN now has an - is It RCN
that has - RCN has - let me bacl< up on this part
Bartholdi has the interest in Freedom,.right? The 19.9
percent?
MS. KIDDOO: They have 19.9 percent Interest. RCN
holds the other eO.1, It my math Is correct.
JUDGE SIPPEL: Now,'et me rephrase my question
with respect to David McCourt. Does he play any - does he
share any responslbifitles with Mr. Price tor any of the
assets that are the subject ot this litigation or this case?
MS. KlDDOO: No, not at all.
JUDGE SIPPEL: They've got- that's separate and
across?
MS. KIDDOO: Nehher RCN nor Freedom nor C·TEC
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Durchase agreement of RCN -

:2) JUDGE SIPFlEL: Hold it just a minute. He lost his
(J, microphone there. Can you hear him? Go ahead.
'.<i MR.8ECKNER: I'm sorry. I'll talk louder.
lSi ~UDGE SIPPEL: He's heanng you. That's good.
16) MR. BECKNER: Okay. Good. That's not a vent in
In the common classic to the extent that we know it - you
lSI know, r owe Mr. Harding here some money. What that Is
19) essentially Is on a going forward basis, why Uberty Venue

i 10) Enterprises Is going to try to get more buildings lor
I. I'} Freedom New York to sell to cable service. -~nd if they get
1'2) more buildings and they get more customenr,then they're
1131 going to get paid.
(14) And the 15 million dollars is In effect, if you
11 5} look at this carefully, simply a cap on how much they're
1\6) going to get paid. There's some - there's some things
1\7) redacted from my version here, yoo know, numbers that says.
1.8) 'Buyer shall pay to seller', and then it's redacted, 'for
"ll) each net eligible subscriber delivered by seUer or to buyer
120) in excess of', and then there's a redaction, 'net eligible
12 q subscribers.'
'.22) And the only point I want to make here is this is
i23) Illustrating what I was saying in tho beginning, Is that
;24) these parties have a continuing relationship going forward
~S) and this partiCUlar provision sets that out in a sense
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(' I that - that LIVE which I think - I think if we did an
(2) Investigation. what we'd find is the people that are LIVE
13) are also the people who are Barthold!. It is now and will
i~l continue in the future to be selling the - the service to
(5) new buildings when that happened. And they're going to get
(6) paid for it out of this 15 mililon.-_
(7) And the relevance is that is, again, is that In
(~) this sort of web of relationships, at the center of it is
(9) Freedom New York and everybody else IS existing to serve

'.10\ Freedom New York.
I! I JUDGE SIPPEL: You mean, it's like a performance
'2) contract kind of a thing with LIVE, I mean, if they ­

'\3) MR. BECKNER: Oh, yes, I mean, I think that's one
14) way to describe it, is that in effect there's no obligation

,'5) to pay them a penny unless they bring - bring In more new
'6) customers. And then they'll get paid a redacted amount per
17) customer I gather up to a maximum of 15 million dollars.
18) JUDGE SIPPEL; Is that - well, let me see, let me
19) hear how Freedom - ._~

.20) MR. MARTIN: That's not quite accurate there.
21) There are two components. There is - what Freedom bought
,22) on the closing date was roughly 30,000 subscribers. In
:23) order - what Freeclom was concerned about was issues
24 ) relating to the licenses and making sure that when it
I~S)_ acquired SUbscribers, there was no regulatory risk
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( 1 ) associated with them. There were - Freedom was also
12) concerned about making sure that there was a way to serve
(J) the subscribers. Thete Is a definition - a detailed
14) definition of eligible subscriber and wnat constitutes an
IS) eligible subscriber. That's different from what was
(6) acquired.
(7) On the closing date, Freedom acquired subscribers.
(8) The pricing of the transaction was set up so that 25 mill ion
(9) dollars was paid on the closing date. And that went - when
10) the existing subscribers met those eligibility requirements
I') that were set up In the definition for eligible SUbscriber,
'2) the money out of the 15 million dollars would be released
13) incrementally until we got to the 30,000 eligible
") ::iubscribers. That's a dilferent calculation from LIVE and
15) Bartholdi marketing in the future and being paid for thelr­
,~) . a fee for their marketing services lor generating new

., 11 subscribers It's - it's nat an easy transaction to
1/11 understand.

i 191 MR. PEiTIT: Your Honor, it's - II'S­

120\ JUDGE SIPPEL: Mr. Petttt.
12 I: MR. PETTIT: II's alt very tnteresling how this \ 5
in:· million dollars works. but I guess I have a more baSIC
,23: question I don't understand how a debt owed by a purporied
,~" rC:l1 pal1y In Interest [0 a licensee is somehow an
i2~:, ,ndlcation that the real - that In th's case Freedom _
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(') JUDGE SIPPEL: I see. Well, I-I would say that
(2) pretty much covers It. I have other questions that I have
(3) written down, but 1think that they've been addressed In
i4) other contexts of the discussion here. I want to gIve some
(5) more thought to the Bureau's concern, but you certalnly ­
(6) well, I'm not saying concern, but the Bureau's question with
(7) respect to going - to running a parallel Investigation on
(8) this Issue rather than adding the issue. But I'm just going
(91 to t,ave to go back and work with your pleadings. This has

(10) been very helpfUl to ma.
,:'1) is there anything that -I mean, I did express
(12) thiS concern about the 1.65 disclosure and I mean, I'm not
i' 3) going to try and hide It. I think that - I think that
(14) companies or registrants or licensees that conduct business
(15) with the Commission, when they've got a point - when
(16) they've got the language of a 1.65 staring them - staring
(11) down at them have an obligation to take that a little bit
(18) more seriously.
(19) MS. KIOOOO: Your Honor, if I could just-I did
(20) not comment on that whole colloquy about that Issue because
(21) frankly, as a non-party to this proceeding I don't see any
(22) possible way that Freedom New York could have had a Section
(23) 1.65 obligation to report anything to this proceeding. To
(24) the extent that - however, I would point out that to the
(~S) extent that that is an issue that is of concern and Your
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11) Honor feels that - that it rises the level of a question
(2) that you'd like to address in this proceeding, it's a very
(3) narrow issue as to whether or not a Section 1.65 amendment
(4) or filing should have been made.
15) It certainly doesn't Involve any real party In
(6) interest question, and frankly do..n't Involve Freeclom New
(7) York whatsoever. And I lust wanted to point that out, that
(8) that's a very narrow technical compliance issue as opposed
(9) to a real party in interest Issue designatecl in this

(10) proceeding that would Involve the transaction.
(II) JUDGE SIPPEL: Well, I think I-I think I made
(12) that clear when I Indicated my displeasure; that the issue
(13) we're here to talk about today, the big Issue Is the control
(14) issue. And I'm not going to get far altaid with the 1.65
(15) concern now. But I - it -I'm iust going to give
116) everybody one more chance now. Is there anything - you
(.7) know. on a very, very narrow specific fact basis that you
(lS) want to bring to our attention at this time. Mr. Beckner, or
1'91 bringtomyattention?
i~OI MR. BECKNER: I don't think that I have.
'" II PreViously, there was one I guess disagreement that may be
,~:!) 'mportant I wan! to make sure that you understand that
12]1 th,,> 15 111 III Ion dollar hold back or note thai you asked the
:""1 Liberty/Freedom team over here. that is - that IS not as I
1251 read thiS agreement - If you look at page 1201 the asset

11) network.
(2) JUDGE SIPPEL: So if we just saJd hypothetically,
(3) If - If Freedom didn't like what Bartholdi was doing in
I~) some context of ils transmission and they got In some kind
(5) of a big argument, I guess they could just say well. we're
(5) not going - Freedom could say we're not going to let you ­
17) we're not going to let you use our wiring In the buildings
(8) we purchased from you. Business-wise that may be a silly

. (9) question. but just a more praetical-
(10) MS. KIDDOO: But they don't need the wiring in the
(1\) building.
(12) JUDGE SIPPEL: They don't need It
(13) MS. KIDDOO: Not to provide microwave services.
(14) JUDGE SIPPEL: Then what did they buy it for.
(15) MS. KIOOOO: I'm talking about Bartholdi doesn't
(16) need /t-
(17) MR. SPITZER: Barthold! doesn't need it.
('8) MS. KIODOO: - to by licensed microwave
(19) facilities.
(20) MR. SPITZER: Freedom may need it­
(21) MS. KIOOOO: Freedom needs it-
(22) MR. SPITZER: - to provide subscriber service.
(23) JUDGE SIPPEL: Right. okay.
(24) MR. SPITZER: But Barthold! doesn't need It to
(25) provide the microwave service.
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(I) to belabor this thing. But I'm not convinced that wIth that
(2) Kind of a scenario under Hart·Scon-Rodino that that effort
(3) would have held back putting together or reducing to a full
(4j written agreement. .The subcontract agreement In terms 01
(5) the package that was given to me to look at goes to the very
(6) hear of it. I mean. the asset agreement, the service
(7) agreement. the subcontract agreement. I wouldn't want to put
(I) them in a hierarchy at one, two, three,
(9) MR. SPITZER: Well, Your Honor, I can tell you
10) that my recolleclion In terms of preparation 01 the

;',1) materials for Justice and the FTC. there was never any
: 12) thought given as to whether or not the subcontract agreement
: 13) was ready to be included in that package because it just was
: 14) never viewed as an issue thaI was necessary for that
: I~) presentation.
':'6) JUDGE SIPPEL: Well, as I say, I acknowledge that
: I 7) in terms of the initial cast with Justice or FTC on whether
',11\ or not you made tha thresl\Old. I'm not - I wouldl'l't write
:'11\ it off that qUic1<ly with respect to a second requast.. But
':20) that's really not what we're here about. All right. I - I
,21) - we've taken a considerable amount of time on lhis. Is
(22) there anything else that the Bureau wanted to say before
(Z3) we-
124) MR. WEBBER: No, Your Honor. I believe our final
~25) pleading on lhe matter speaks to the Bureau's position and
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: I) that while the Bureau dces have questions regarding control,
I:') we don't believe they necessarily rise 10 lhe level of
13) substantial material and administratively it may be most
(4) effectlve for us to do our own investigation
(5) JUDGE SIPPEL: All right,
[5) MR, PETTlT: Your Honor, may 1raise one thing? _
(7) You asked a series of questions regarding billing pr~tices,

(8) insurance - transfer of insurance. Would you like
(I) something further on either or those?

110) JUDGE SIPPEL: If I do, 1'lIlat you know. I'll
(11) have this transcript. This is going to be - when do we get
i1 2) this transcript'? In ten days or thereabouts? The Reporter
,\ 3) is telling me yes. Is anybody going to ord ar an expedite on
,\ 4. this by any chance? Were you Ihinking of doing that?
'Sl MA BECKNER: I gel the feeling from your question

.16) that you n1ight like to have it SQoner and I'll be glad 10
1) help you oul.

'6) JUDGE SIPPEL: Well. If you don·t have any- ya;,
'19) If you wouldn't mInd, I dan', wanlto put the burden on
,01 anybody. Sut what I'd like to do IS - because what I'd
;~ II like to do 15 I'd lIke 10 ha',e the question 01 the
n) contldentl31ily, I don'l want to say bne(ed, 0,,: I'd like
).]) to havoi! It addressed A,ld I would put 1hat on the basl~ 'J!

.,") ,) - of a motion to be ftled lIve busirless aays after
.:2L delivery 01 the - of the IranSCflpt which - which Time .
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(1) be a second request. And frankly, we didn't even need (he
(2) !irst threshold to get through the Iront door,
(3) JUDGE SIPPEL: Well, that's - thal'S-
(4) MR, SPITZER: So our analysis was proven correct
',51 JUDGE SIPPE.L: All right In other words, \he
(6) Hart-Scott-Rodino was really 8 diminimous thought by the
(7) time you gal everything nailed down.
oS) MR. SPITZER: Well, it wasn't 11 dlmlnlmous
(91 thought, but it was - there W3.S not - there was a belief

(IO) that it would not be a serious regUlatory hurdle to overcome
(\ I) given the nature of Uberty's place In the marl<etplace in
(' ,) New Yor\( City.
(13) JUDGE SIPPEL: Well, If you weren't worried about
(\4) a second request, then it was - In terms of everything else
(1!) that was being done, what you said is it was pretty far down
(I&) the list.
(17) MR. SPITZER: Well, no. It was paramount In (he
(1 I) minds ot the Milstein; because It delayed by In their view
119) 30 days when this transaction would close, So it was _ I
(2.0) can assure you there was enormous effort put Into Insuring
,21) that the filings could be done and could be done
(22) expeditiously.
(23) MR. PETTIT: And complelely.
(24) MR. SPITZER: That's right.
(25) JUDGE SIPPEL: But I'm not - well, I don't want
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MS. KJDOOe: It was part of what was n8Qotiated.
JUDGE SIPPEL All right. Well, Idon't want to

argue with you. aut it just - I think that Mr, Beckner has
focused on a good point. I didn't develop it as far as I
wanted to, butl'lI go back and look at mat again. Okay.
Well, now this - while you went &newering, too, It just
jogged my recollection. You know. In tl'te Hart·Scon·Rodlno
filings, It's actually a two state file; that Is, the first
filing that's done Is a very -is. very slender file. You
Know, it's kind of almost going like a 1Q40EZ or something
and that's when they determine whetl'ter or not you meet the
standard.
And then when they come back with a second
request, thai's when you get socked for a (at 01 details,
And I would thinK that in anticipalion ot the second
request, that somelhing like that subcontract agreement
would be a very Significant document for the ulHmate review
by the FCC
MR. SPITZER: Your Honor, I think that ii'S

qUite - With some certitude, there is a belief that wllh a
second reQueslln a transaction 01 this nature. when you
look althe sub numbers and lhe m;:srket shares and you do an
;Jnlt·lrust analyStS 01 this deal, thai this was something
tI1al was so far below the radar screen of the aUlhorities
thaI there was a degree at confidence thatlhere would no,-_,_
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controls Bartholdi. I still - if they really did, ttlere
would be no debt owed Whatsoever. They'd be part and parcel
of the same-
JUDGE SIPPEL: Well, now, wait just a minute
because if I'm -I mean, I'm going to check this, of
course, in the papers. Butlel me ask the question this
way, Ms. Kiddoo or - anybody can answer this whoever knows
But what was the total? The total amount of money was what?
Something like 60 million dollars?
MS. KlDDeO: The total transaction I think was
roughly 40?
MA. MARTIN: The total consideration for the
transaction was roughly 40 million dollars plus Ihe 20
percent Interest.
JUDGE SIPPEL: Oh, all right. Let me see, okay.
That's right. So 20 - and there was 2S million dollanl
ttlat wu paid up front or paid at the time of the cioslng?
MR. MARTIN: That's correct.
JUDGE SIPPEL: So then that leaves a balance of
about 15 million that's due.
MR. MARTIN: That's correct.
JUDGE SIPPEL: Now, the 15 million that's due, is
it like the way that I do it on - you know, the way the
bank is looking for money from me for my house purchase,
that I pay so much a month or is there a balloon payment at
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(1) the end?
(2) MR. MARTIN: Instead of your paying so much per
(3) month, It would be - it would be you payrng If your - if
\41 you bought a house that needed some wor\( and you needed

some
(5) wiring done or the light bulbs didn't work. And you were
(6) paying when the light bulbs got flxed - you had agreed to
(7) pay $100,000.00 for your house but It was in rough shape and
{el you needed the windows replaced. So you paid $50,000.00 up
(9) tront and then you paid, you know. a thousand dollars for

,10) each window that was replaced.
(11) JUDGE SIPPEL: SO,okay. So In otherwords-in
(12) other words. the purchaser is holding back 15 million
\l3) dollars until certain features are corrected - well, until
(14) certain things are done and -
(15) MR. MARTIN: And It's not - to be clear, It's not
(Ill) Bartholdi that needs to do tho.ethlngs, There are
(17) conditions that Freedom can do for Itself like making
118) licenses Irrelevant by hooking up buildings to a cable
( Ill) network as opposed to having the transmission services ­
,20) having the programming delivered via microwave.
(21) JUDGE SIPPEL But they're going to need-
122) lhey're going to need the cooperation of Bartholdl to make
(23) this - to make lhis WOr\(. right, otherwise why would - you
(24) know, why would it be a condition for Bartholdi getting
(25) paid?
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('I Warner is going to order on an expedited basis. So that
(2) means you would get copies ckculated to all the parties.
PI Is that permissible'?
(4) MR. BECKNER: [guess.
IS) JUDGE SIPPEL: Well, I don't want to - well,
(6) that's what I want to Iiee done. I want you to get it as
(7) fast as you can, get copies for everybody and five days
(8) after - after Freedom and Ubeny actually receive the
(9) transcript, five busIness days, fire a motion with me asking

(I C) for if you feet that you need It - maybe you won't, I don't
(11) need it -If you feel that this needs to be treated as a
(12) confidential document, that Is the transcript.
(13) MS. KIDDOO: In the meantime, It will be treated
(14) as-
(15) JUDGE SIPPEL: Oh, yes. Absolutely. Until I
(16) issue an order, It's going to be treated confidentially.
(17) Now, Is there anybody that wants to respond to that? Do you
(18) want time to respond to that, Mr. Beckner? Or what are your
(19) feelings on this? Maybe you feel the same way they do. I
(20) don't know.
(21) MR. BECKNER: Yes. No, I would like to respond to
(22) It. Your Honor, and will respond promptly. We have ­
(23) JUDGE SIPPEL: Three busIness days.
(24) MR. BECKNER: Three business days. that will be
(25) fine.
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(I) say ttlat I mean I have - I have great resped and I can see
(2) the need for confidential treatment of Information Which Is
(J) truly confidential in nature, that has, you know. a
(4) commercial sensitivity to it. But as I have said up front,
IS) this has now taken on In the context of kind of historical
("1 information that really doesn't - you know,It'. not trade
(1) secrets or things of that nature. But you know, Iwill
(8) await to be convinced othetwls.. I'll be open-minded on it
(9) And you're right, 8velYthing is treated confidentially until

(10) llssueanorderotherwl•. That'sitthenfortoday. It's
I' \ l - I think - for me anyway it', been a productive couple of
(121 hours and I appreciate all your attention. We're In recess
(I J) until the next hearing. Thank you.
!'4) (Whereupon, at 12:20 p.m. on Thursday, June 13,
(15) 1996, the hearing adjourned.)
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